
VETO MESSAGE - No. 6835 
  
TO THE SENATE: 
  
I am returning herewith, without my approval, the following bill: 
  
Senate Bill Number 6846, entitled: 
  
    "AN  ACT  to  amend the executive law, in relation to the records of 
      the governor and executive chamber and to repeal section 5 of  the 
      executive law relating thereto" 
  
    NOT APPROVED 
  
  A  bill  relating  to  the  preservation of gubernatorial records (the 
"Archives Bill") has come before me once  more.  The  Archives  Bill  is 
badly  flawed, most egregiously with respect to its evisceration of long 
standing valued privileges: the  deliberative  privilege,  the  attorney 
client privilege, and the attorney work product protection. These indis- 
pensable  privileges,  so  important  to  unfettered, candid advice, are 
owned by the Governor. Thus, while the public has a right of  access  to 
the  records  of  the  Executive Chamber, that right is limited by these 
privileges. The protection of such privileges is not accomplished by the 
bill. 
  
  The legislation would require the Executive Chamber, upon the  conclu- 
sion  of  an  administration,  to  provide all of its books and records, 
including all electronic transmissions,  to  the  State  Archives  ("the 
Archives").    The Archives are part of the State's Department of Educa- 
tion, which is controlled by the  Board  of  Regents,  which  is  solely 
appointed by the Legislature. The bill necessarily would place the Exec- 
utive's  privileges  in  the  hands  of Archives, and all of the records 
would be accessible by the Legislature, notwithstanding  the  fact  that 
the  records  would  not  be  immediately accessible to the public. This 
would tilt the balance of power between the  legislative  and  executive 
branches,  something  that  the Presidential Records Act, upon which the 
legislation is purportedly modeled, is careful to avoid. 
  
  While this bill could not be responsibly signed into law, I  requested 
my  staff  to  present  options  which  would  achieve  its goals. Staff 
analyzed the Presidential Records Act, consulted  with  Archives,  spoke 
with  members  of  state  agencies  and solicited detailed opinions from 
different departments in the  Executive  Chamber  as  to  the  types  of 
records  they create and their historic value. Staff also consulted with 
interested experts and officials of past administrations. 
  
  Negotiations with the Legislature to achieve  a  statute  which  would 
subject  the  Executive  Chamber  by  law to a structure similar to that 
present in Arts and Cultural Affairs Law Section  57.05  were  explored. 
This proposed structure would mandate that the Chamber develop and main- 
tain a document retention schedule so that every document related to the 
business  of  the Chamber would be categorized, and every category would 
have a retention period  during  which  those  documents  would  not  be 
destroyed.  This  schedule would be public and open to review. Any docu- 
ments turned over to an archive for permanent retention similarly  would 
be open for public inspection, subject to applicable privileges.  Unfor- 
tunately,  a  final  agreement could not be concluded despite good faith 



discussion. I encourage my successors to pursue this option. 
  
  Nevertheless, consistent with my belief that the  public  should  have 
access to the papers of the Governor, and that the Governor's role is to 
preserve  such  access,  I am promulgating Executive Order 42, directing 
the Executive Chamber to comply with the principles at the foundation of 
the  Archives  Bill  and  that of the Arts and Cultural Affairs Law. The 
Executive Order requires a document retention schedule,  which  will  be 
available  to  the  public.  Thus,  unlike  some of my predecessors, all 
historically pertinent documents will be retained. The Paterson Adminis- 
tration documents that are scheduled for  permanent  retention  will  be 
donated  to Cornell University, and the University will make them avail- 
able for public inspection. Cornell is able to provide resources  neces- 
sary  to assist with an effective document retention process, as well as 
provide an array of research opportunities and the skills of  a  profes- 
sional  and  well-staffed  operation, without the ongoing need to expend 
public funds. 
  
  The Executive Order ensures that my administration will comply with  a 
policy  of  transparency  that  is  not  only responsible, but also cost 
effective. By contrast, under the bill, the records that  the  Executive 
Chamber  would  be  compelled  to  provide to the Archives would include 
documents that are traditionally protected by statutory and  common  law 
privilege.  The  Archives  would have broad discretion to determine when 
access is to be granted to these records.  The  Archives,  however,  has 
neither  the  same  incentive nor the same motive to protect such privi- 
leges as their holders, nor does it possess  sufficient  information  to 
determine  a  privilege's legal applicability. Moreover, the very act of 
transferring records from the original holder to the Archives  could  by 
itself  be  deemed  a waiver of any right by the Executive to invoke its 
privileges in the future. 
  
  The bill would impose substantial cost on the  Executive  Chamber.  To 
the  extent the Legislature believes that the expenditures necessary for 
such maintenance are warranted, it should provide an appropriation with- 
in the context of the State Budget, where potential  uses  of  available 
funds can be evaluated among competing priorities. 
  
  My administration is the most transparent in history primarily through 
the  voluminous materials made available to the public daily through its 
website. My Executive Order is consistent with that objective.  It  will 
promote transparency and make historically significant records available 
to  the  public. I believe this will ensure that the sponsors' important 
goals are effectuated, without  the  significant  defects  unfortunately 
contained in this bill. 
  
  The bill is disapproved.                    (signed) DAVID A. PATERSON 
 


