
VETO MESSAGE - No. 6800
 
TO THE ASSEMBLY:
 
I am returning herewith, without my approval, the following bill:
 
Assembly Bill Number 4302-A, entitled:
 
    "AN  ACT  to amend the workers' compensation law, in relation to the
      establishment of rates of payment  and  delivery  of  health  care
      services"
 
    NOT APPROVED
 
  Workers'  Compensation  Law  (WCL) Section 13(a) requires the Workers'
Compensation Board (WCB) to promulgate schedules that govern  reimburse-
ment  of  doctors  and  other medical professionals (including dentists,
physical therapists, and others) for treatment provided to injured work-
ers under the WCL. The current schedules have not been  updated  for  16
years,  and  in  some  aspects are among the lowest in the country. As a
result, many providers have left the system, and others have  threatened
to do so.
 
  The sponsors have sought to address this very real problem through the
current  legislation. This bill would require that the medical schedules
be "revised" within thirty days of the bill, and thereafter  "published"
bi-annually.  The  sponsors'  memoranda  indicate  that  the  bill would
require the WCB to "examin(e) the appropriateness of  rates  of  payment
biennially"  prior  to  such  publication.  The  new fee schedules to be
published would be based on such examination.
 
  I very much share the concerns of  the  sponsors  that  prompted  this
legislation.  Without  question,  the  fee  schedules have gone too long
without a comprehensive review and adjustment. For that reason, the  WCB
has recently announced that it will increase the "Evaluation and Manage-
ment"  (E  & M) fee schedule, which is the lowest in comparison to other
states, by 30%, and will commence a year-long  comprehensive  review  of
the other schedules, to determine what other charges need to be made.
 
  Such  a  review  process  is  time-consuming and burdensome, but it is
necessary after more than a decade in which the schedules have  remained
unchanged. Nonetheless, the legislation's requirement for evaluation and
republication  of  the schedule every two years raises a number of prob-
lems. First, the timetable in the legislation simply does not  fit  well
      _____
with  the WCB's current review. If the bill were enacted, the WCB either
would need to wait to  undergo  its  comprehensive  assessment  for  two
years,  or proceed with it over the next year, and go through the entire
exercise again in two years, when the bill requires it.
 
  Second, a meaningful review of the entire  fee  schedule  is  a  long,
  ______
intensive  and time-consuming process, and it significantly would strain
the WCB's resources to engage in such a process  bi-annually.  Arguably,
the  WCB  could  comply  with  the statute by engaging in a more cursory
review, or by simply "publishing" the same schedules. The  bill  creates
ambiguity as to what is required.
 



  Third,  while  the  need to keep a fee schedule sufficient to maintain
  _____
good medical practitioners in the workers'  compensation  system  is  an
 
extremely  important interest, it is not the only interest at issue. The
WBC also must consider the impact of new schedules on the rates paid  by
businesses.  Regular reviews and updates, however, inevitably will drive
costs higher, even if the WCB determines that the balancing of interests
requires  costs  to be frozen for a period of time. In any case, the WCB
should retain  the  discretion  to  determine  when  such  a  review  is
warranted,  in  light of the myriad of concerns impacting businesses and
injured workers that it must take into account in any such decision.
 
  Finally, the bill has a significant  technical  problem.  It  requires
that  the WCB "revise" the fee schedule within thirty days of enactment.
In light of the processes in the State Administrative Procedure Act,  it
is  simply  impossible for a new fee schedule actually to go into effect
within that time. Further, unless the WCB's amendment to the E & M sche-
dule alone is deemed sufficient to meet this requirement - which  is  by
no  means clear from the bill - it is simply not possible for the WCB to
engage in the requisite review to determine appropriate revisions to any
other schedule within the time allotted.
 
  Im sum, while I am grateful to the sponsors for raising this important
issue, I believe the fee schedule changes are better  addressed  through
the WCB's current administrative process, rather than by setting a fixed
and permanent time for review and republication in statute.
 
  This bill is disapproved.                 (signed) DAVID A. PATERSON


