
VETO MESSAGE - No. 6773
 
TO THE ASSEMBLY:
 
I am returning herewith, without my approval, the following bill:
 
Assembly Bill Number 4395, entitled:
 
    "AN  ACT  to  amend  the civil service law, in relation to including
      state university of New York police officers in provisions permit-
      ting transfer of police officers"
 
    NOT APPROVED
 
  Civil Service Law (CSL) Section 58 contains prerequisites --  relating
to  age,  education and physical condition -- for appointment of certain
police officers. State University of New York (SUNY) police officers are
not subject to these employment conditions, because  the  categories  of
police  personnel  subject  to  these  requirements  are  defined in CSL
Section 58(3) to include members of the regional park police and  police
forces maintained by a county, city, town, village, housing authority or
police district. The benefit of being included within the CSL definition
of  a police officer is that such an officer may resign and be appointed
to another covered police force within 30 days (CSL  Section  58(4)(a)),
or  be  reinstated  to  the  same  force  within  one  year (CSL Section
58(4)(b)), without  having  to  satisfy  the  age  requirement  for  new
appointees.
 
  This  bill  would add SUNY police officers to the categories of police
officers covered by the transfer and reinstatement benefits contained in
CSL Section 58(4)(a) and (b). In 2004, governor Pataki vetoed this  same
bill  (Veto  No.  229)  because  of concerns that SUNY officers were not
initially appointed by competitive civil service examinations similar to
those used for other covered police  officers.  This  is  not  the  case
today.
 
  I  have  other  serious  concerns,  however, about the operational and
future fiscal impacts of the bill. As an initial matter, this bill would
negatively impact SUNY's ability to recruit and retain police  officers.
SUNY  officers  are in the New York State and Local Employees Retirement
System (ERS) and other police officers are in the  New  York  State  and
Local  Police  and  Fire  Retirement  System (PFRS), which offers richer
pension benefits, including an option for most members to retire without
penalty after 20 years of service regardless of age. By  contrast,  most
ERS  members  cannot  retire without penalty until age 62 or 55, with at
least 30 years of service. As a result, this bill would likely  lead  to
more officers seeking to transfer to departments offering the more bene-
ficial PFRS membership.
 
  The  Division  of the Budget (DOB) is also concerned that enactment of
this bill would add to the pressure to increase  compensation  for  SUNY
officers,  or  to  enact pension enhancing legislation to counteract the
transfer incentives that would be created by this bill. Notably, a pend-
ing bill (S.5097) would do just that by transferring SUNY  police  offi-
cers  into  PFRS and allowing them to retire upon completion of 25 years
of service regardless of age, and providing  additional  pension  allow-
ances  for  each year of service beyond 25 years. According to DOB, this
pension bill would require the State to make a one-time payment of  $4.8



 
million,  and  would  have an additional annual cost of $1.6 million.  I
share DOB's concern that enactment of this bill would  drive  costs  for
future  salary  increases and intensify efforts to provide SUNY officers
with  a  special  retirement plan, which would add to New York's already
skyrocketing pension costs and  place  further  strain  on  the  State's
financial plan.
 
  Such  pressure  for  enhanced pension benefits also would be driven by
one particular aspect of the pension regime that  would  be  created  by
this  bill:  the  service time SUNY police officers accrued while in ERS
service would not be credited toward PFRS  service.  Thus,  SUNY  police
officers  who  transfer to a local police department would need to start
accumulating service credit towards their  PFRS  benefit  from  scratch.
Since  this  would  create a significant disincentive to the very result
the bill is trying to  achieve,  it  undoubtedly  would  foster  further
legislative  efforts  to  augment the pension options of the officers at
issue.
 
  Finally, there appears to be a drafting flaw in the bill, which likely
would create confusion, and may lead to litigation. As currently  draft-
ed,  the Department of Civil Service would interpret the bill to provide
its transfer and reinstatement benefits only  to  persons  hired  on  or
after  the  bill's  effective  date -- and not to currently serving SUNY
police officers. While this interpretation would theoretically  mitigate
the  future  fiscal costs associated with the bill, it also seems likely
that: (1) this interpretation of the bill  would  be  subject  to  court
challenge,  which would create litigation costs; and (2) the Legislature
would -- if this is not what was intended -- pass additional legislation
to make this bill apply to all current SUNY police officers. If not such
change were enacted, the bill would create a two-tiered system  of  SUNY
police: more junior officers would be eligible for transfer, while those
with more seniority would not be.
 
  I  cannot  approve  legislation  that would create both serious opera-
tional issues and the risk of future fiscal impacts.
 
  The bill is disapproved.                  (signed) DAVID A. PATERSON


