
VETO MESSAGE:

 
                          VETO MESSAGE - No. 6
 
TO THE SENATE:
 
I am returning herewith, without my approval, the following bill:
 
Senate Bill Number 2971, entitled:
 
    "AN  ACT to amend the estates, powers and trusts law, in relation to
      the waiver of a right of election by a surviving spouse"
 
    NOT APPROVED
 
  New York residents are subject to the terms of the Estates, Powers and
Trusts Law (EPTL) when they decide to leave all of their money to  some-
one  other than their spouses. The EPTL provides that spouses have basic
rights of inheritance that cannot  be  disregarded,  and  which  survive
being cut out of a will by an angry or disingenuous husband or wife.
 
  This requirement can be circumvented only by a signed contract between
                                       ____
spouses.  Traditionally,  pre-  and post-nuptial agreements, or waivers,
provide for the parties to "contract-out" of the provisions of the EPTL.
 
  This bill would amend EPTL Section 5-1.1-A (e) to add a new  paragraph
to  provide that a waiver would not be enforceable against the surviving
spouse if such spouse proved that he or she  had  not  been  provided  a
"fair  and  reasonable"  disclosure of the income, assets, and financial
obligations of the decedent prior to the execution of  the  waiver.  The
bill  would  also amend EPTL Section 5-1.1-A (b)(2) to provide the court
with discretion  to  determine  whether  a  surviving  spouse  had  been
provided with, or waived, financial disclosure, or had independent know-
ledge of the decedent's financial situation. This effectively eliminates
the  dead  person's  statute,  which  provides  that an interested party
cannot testify to the verbal statements of  a  person  who  is  dead  or
mentally incapacitated. The bill would retain the common law defenses of
fraud, involuntariness and unconscionability.
 
  The  intent  of  the  sponsors is to require financial disclosure as a
condition precedent to enforcing a waiver. They argue that such  disclo-
sure  is  necessary for one to understand the essence of a waiver agree-
ment into which he or she is entering.  Although  there  is  no  per  se
                                                                 _______
requirement of financial disclosure in the EPTL, it is well settled that
a  waiver  of  any  right must be knowing and intelligent in order to be
enforced.



 
  While I sincerely applaud the intent of the sponsors,  however,  I  am
constrained  to veto this bill because it would replace well-established
common law standards with statutory language that is  overly  subjective
and  could  invite  unnecessary  litigation.  The bill would have little
impact on pre-nuptial  agreements  because  financial  disclosure  is  a
customary part of the process. However, the bill would materially change
the  practice  in  connection  with  post-nuptial  waivers  executed  in
connection with wills. For example, the "fair and  reasonable"  standard
would  significantly change the common law standard, which provides that
a waiver of the right of election is valid unless the  surviving  spouse
can  prove  such a waiver is unconscionable, involuntary, or the product
of fraud or over-reaching. The bill also fails to take into account  any
bargained-for  exchange  that had occurred in order to secure the waiver
 
of the right of election. For these reason, the New York State Bar Asso-
ciation and New York City Bar Association urge me to  veto  this  legis-
lation. I am persuaded by their arguments.
 
  The bill is disapproved.                    (signed) DAVID A. PATERSON
                               __________


