
May 5, 2009 

The Honorable Linda McCulloch 

Secretary of State 

State Capitol

Helena, MT 59620

Dear Secretary McCulloch: 

In accordance with the power vested in me as Governor by the Constitution and the laws of 
the State of Montana, I hereby veto Senate Bill 371, “AN ACT REVISING THE DEFINITION 
OF "EMPLOYEE" OR "WORKER" WITH RESPECT TO WORKERS' COMPENSATION 
LAWS; CLARIFYING INJURIES THAT MAY NOT BE CONSIDERED AS ARISING OUT OF 
AND IN THE COURSE OF EMPLOYMENT; AMENDING SECTIONS 39-71-118 AND 39-71-
407, MCA; AND PROVIDING AN EFFECTIVE DATE.” 

Senate Bill 371 establishes a statutory definition for certain injuries that do not arise out of 
and in the course and scope of employment for purposes of workers’ compensation coverage. 
The definition focuses on injuries that have occurred during breaks and employment-related 
social events. Presently, in Montana, the determination of whether an employee’s injury arises 
out of and in the course and scope of employment is not codified but is determined based on 
a four-part test that is derived from well-established common law principles in the area of 
workers’ compensation law. Under the four-part test, coverage is determined based on 
whether the activity was undertaken at the employer’s request, whether the employer 
compelled the employee’s attendance at the activity, whether the employer controlled or 
participated in the activity, and whether the employer and employee mutually benefitted from 
the activity. See, e.g., Courser v. Darby School Dist., 214 Mont. 13, 16-17, 692 P.2d 417, 419 
(1984). The Montana Supreme Court has repeatedly affirmed that no one factor is 
determinative in the analysis. Rather, the determination of whether an injury arose during the 
course and scope of the employment must be based on the “totality of the circumstances.” 

To my understanding, Senate Bill 371 was introduced primarily in response to two decisions 
by the Montana Supreme Court, involving unusual fact patterns, that were objected to by 
workers’ compensation insurers. Based on the opinion of representatives I consulted from the 
Montana Department of Labor and Industry, I proposed an amendatory veto of the bill to 
affirm that the bill was consistent with generally recognized principles in workers’ 
compensation law. The Legislature rejected my amendments, thereby raising questions as to 
the bill’s intent and effect. In fact, I have heard varying and diverse opinions expressed as to 
whether the outcome of the two decisions objected to by the insurers would be altered by 
passage of the legislation. With the above history in mind, I have vetoed this bill because I do 
not believe it would be helpful – for either workers or employers – to reverse well-settled law 
and legal principles in Montana regarding workers’ compensation coverage. For workers, a 
change in the law would create uncertainty, possible denial of coverage, and unnecessary 



litigation until the new definitions were interpreted by the courts. For employers, too, a change 
in the law would result in uncertainty. Additionally, absent workers’ compensation coverage, 
employers would face the possible greater liability exposure under tort theories of recovery. 
From the discussions among legislators, alone, one thing is clear: there is not unanimity of 
opinion as to the effects of this legislation. 

Last summer, the Labor-Management Advisory Council on Workers’ Compensation within the 
Department of Labor and Industry, chaired by Lieutenant Governor John Bohlinger, 
considered the advisability of legislation to address the matters covered by Senate Bill 371. 
The Advisory Council, containing equal representation from labor and management, did not 
reach agreement on legislation. In fact, the Advisory Council’s conclusions reflected the same 
concerns with the legislation as those I expressed above, namely that coverage issues are 
fact-specific, Montana’s case law is consistent with the case law from other states, and the 
effect of the court decisions and legislation – in terms of costs and impacts to workers – were 
unknown. The recommendations of this Advisory Council are persuasive in my decision to 
veto the bill, as well. 

Finally, I mention that the Legislature passed Senate Joint Resolution 30, requesting an 
interim study to examine, among other things, the premium cost drivers to workers’ 
compensation insurance in Montana, as compared to other Western states with similar 
industries. Assuming this issue will be studied by the Legislature, my administration looks 
forward to working with the interim committee to continue to look at not only the narrow issues 
raised in this bill but, more importantly, the larger picture as to how workers’ compensation 
costs can be kept down in Montana. 

For the reasons expressed above, I ask for your support to sustain my veto of Senate Bill 
371. 

 

Sincerely, 

BRIAN SCHWEITZER

GOVERNOR

cc: Legislative Services Division


