March 23, 2009
TO THE MISSISSIPPI HOUSE OF REPRESENTATIVES:
GOVERNOR'S VETO MESSAGE FOR HOUSE BILL 803

| am returning House Bill Number 803: "AN ACT TO AMEND SECTION 11-27-1, MISSISSIPPI CODE OF 1972, TO
PROHIBIT USE OF THE POWER OF EMINENT DOMAIN EXCEPT FOR A PUBLIC USE; AND FOR RELATED PURPOSES"
without my approval, and assign the following reasons for my veto.
After full consideration, | am vetoing House Bill 803 because it would do more damage to job creation and economic development
than any government action since Mississippi rightfully began trying to balance agriculture with industry in 1935.

If the Mississippi Legislature had set out to devise a law to make it highly unlikely that Mississippi could attract major
projects with large numbers of jobs like Nissan, Toyota, PACCAR, Stennis Space Center or facilities along the Tennessee-
Tombigbee Waterway, House Bill 803 would do the trick. None of these huge job creation projects would exist in Mississippi today
without the prudent, lawful use of government's power to take private property by eminent domain.

If a legislator wants to hurt job creation in Mississippi during this recession and forever after, a vote to override this veto is
the best way to achieve that terrible outcome.

As not only the Chief Executive but also the Chief Economic Development Officer of our State, | must veto and
unequivocally oppose this legislation because it puts Mississippi at a catastrophic disadvantage in creating jobs and expanding our
economy.

Regrettably, this fatally flawed legislation was well intended. It resulted from a case in Connecticut where a local
government abused its power by using eminent domain to take private property for a controversial urban renewal project. This so-
called Kelo case arose under Connecticut law, which is very different from the Mississippi laws under which our state's economic
development and job creation efforts are conducted. Our current Mississippi laws give owners of private property far more
protection than the landowners in Kelo or even under House Bill 803, were it to become law.

From the Bill of Rights of the United States Constitution to the original State Constitution in 1817, the taking of private for
public use has been recognized as an undesirable but necessary power for the good of the citizens. The Fifth Amendment of the
U.S. Constitution contains federal provisions relative to the taking of private property.

In the Mississippi Constitution, the subject is addressed in Article lll, Section 17, which states, "Private property shall not
be taken or damaged for public use, except on due compensation being first made to the owner or owners thereof, in a manner to
be prescribed by law; and whenever an attempt is made to take private property for a use alleged to be public, the question whether
the contemplated use be public shall be a judicial question, and, as such, determined without regard to legislative assertion that the

use is public."

Beyond the obvious fact that House Bill 803 clearly violates the Mississippi Constitution, the current law already protects
private property owners in cases where their land is taken for public use in economic development and job creation projects.

Let the facts be clear: House Bill 803 does not prevent private property from being taken from its owners by government
or even by certain private companies in the name of public use. The proponents of this bill had a slogan: "Protect private property."
As passed, House Bill 803 does not protect private property.

Under House Bill 803, private property can be taken by the Mississippi Department of Transportation for its purposes by
the vote of only two transportation commissioners . . . only two men can take private property for its owners for MDOT uses. Private
property can be taken for county use by the vote of only three members of the county board of supervisors. Private property in a
municipality can be taken for municipal use by the mayor and a simple majority of the city council or board of alderman (usually a
majority takes three or four votes).

The likelihood of private property being taken for MDOT, county or municipal use is many, many times more likely than
the use of eminent domain for a Mississippi Major Economic Impact Act project like Toyota, Nissan or PACCAR.

Before discussing how much better owners of private property are protected when it is sought to be taken for job creation
and economic development uses, there is another common type of taking of private property for public use that also is not affected
by House Bill 803. That is the taking of private property by eminent domain by private companies for certain public uses, including
railroads, pipelines, toll roads, and utilities like electric and telephone companies. These takings of private property will not be
affected by House Bill 803, and private property won't be "protected" against its taking by eminent domain for these public uses.
Just as now, if a utility, pipeline or railroad determines as a private company that it needs your private property for public use, it can
take it by eminent domain; and your remedy is to fight eminent domain in court. House Bill 803 will not change that one iota.

The practice and process used today for economic development projects is very different than what is used for the
eminent domain takings mentioned above.

Before private property can be taken by eminent domain under the Mississippi Major Economic Impact Act (MEIA), the
State's main program for recruiting large job creation projects like Nissan and Toyota, approval has to be given by several
government entities.



First, the local government has to agree the project is desirable and worthy of public support. We don't try to recruit
projects to a community unless the community wants it. In practice, the county and, if the project is within the limits of a municipality,
then that municipality must support the project, including with financial support in nearly every case.

Then, before a MEIA project can go forward, the professionals at the Mississippi Development Authority must determine
and certify that the project meets the standards required by the Act. That is the second step in protecting private property.

Next, both the Mississippi House of Representatives and the Mississippi Senate must vote to accept the project and
provide MEIA and other State support for the project. That is the third layer of protection compared to an urban renewed project like
Kelo, and it requires a majority of votes in each house, normally indicating statewide support.

Fourthly, the Governor has to sign the bill supporting the project. Compare that practice and process to the project being
supported by the Transportation Commission or three Supervisors. This is not to say the use of eminent domain by either MDOT or
local governments doesn't protect private property rights. It is simply to point out that private property rights are far better protected
by the layers of elected officials who must support
job creation projects under MEIA, with its required multi-jurisdictional agreement.

Yet, despite the far greater safeguards, the Legislature in House Bill 803 and those lobbying for its passage failed to
include MEIA job creating and economic development projects as permissible uses of eminent domain to take private property.
Property owners have greater protections of their property rights under the MEIA practice than for any other takings process.

If those concerned about Kelo-type abuses of eminent domain want the current practices used by this administration to be
required by statute, | will be delighted to agree. In fact, | would actively support a bill that sets out that local government support and
MDA certification be required by law, along with enactment of an MEIA amendment or successor law before eminent domain could
be used for job creation and economic development purposes. If necessary, when the legislature returns to deal with the budget
later this spring, | will call a Special Session within the Session to pass such legislation.

This would resolve the fatal flaw of House Bill 803.

At the same time | would urge lawmakers to consider whether it would be appropriate or necessary to add to the eligible
uses of eminent domain to take private property any or all of the following: facilities for certain or all hospitals and health centers,
housing authorities, industrial parks, schools and public improvement districts.

Let me address an inaccurate claim made by proponents during debate in both houses: that the Legislature could grant
the use of eminent domain to take private property after an MEIA job creation project has decided to come to Mississippi. This claim
is false; it ignores the way the siting of such large economic development projects is negotiated.

If House Bill 803 were to become law, Mississippi would enact a prohibition against the use of eminent domain for job
creation or economic development projects under MEIA. Every company looking to site a new facility or significantly add to an
existing facility here will know about this prohibition. And if they didn't, every state competing against Mississippi would tell them
over and over about the prohibition; because every other state knows that the use of eminent domain is often required to provide
good title to the site for the facility or the critical infrastructure needed to serve this job-creating project.

As a reminder, eminent domain was used to allow Nissan, Toyota, ATK, PACCAR, Stennis Space Center and the
Tennessee-Tombigbee Waterway to exist in Mississippi. Eminent domain would likely be needed to secure title to many other MEIA
economic development sites in the future, and experienced site selectors, whether corporate or under contract, know it.

Twice in negotiations with Toyota | was told by the company's site selector, the person who recommended to the board of
directors and the top management where to put the new plant, that Toyota could not choose the site at Blue Springs because of title
problems. If | had not been able to tell Toyota these problems could and would be solved by eminent domain, Toyota would have
broken off negotiations with us and chosen one of the other states competing with us for the project.

In every major job creation project of my administration, Mississippi was always competing with sites in other states. If
our State can't assure the company good title to the site for the project, we will be eliminated from the competition.

If House Bill 803 were law, no company would choose a Mississippi site and hope the Legislature would change its mind
or make an exception. Site selectors will not take such a risk of embarrassing the company and/or losing his job or contract. Site
selectors are risk-averse, since the companies they represent often are investing hundreds of millions or billions of dollars in the
project.

And how big would the risk be? The proof is in the provision the Legislature added to House Bill 803 to "grandfather in"
MEIA projects previously approved by the Legislature, like Toyota, Nissan and ATK. Further, House Bill 803 would cast doubt on
whether land previously taken by eminent domain for other purposes (such as the Tenn-Tom Waterway, Stennis Space Center or
the Yellow Creek Nuclear Power Plant) could be used in the future for other economic development purposes. The ATK $200
million, 800 job expansion in Tishomingo County would be an example if it were not "grandfathered" under House Bill 803. Certainly
we can expect more job creation projects inside those three large areas. Indeed, we promote MEIA projects, like ATK, in these
areas. If House Bill 803 becomes law, it raises serious questions of whether these previously acquired areas can be used for future
projects at all.



Before closing, the language of House Bill 803 raises more questions than it answers about some Mississippi local
governments using eminent domain for a Kelo-type project.

Specifically, House Bill 803 says a municipality, like Jackson, can use eminent domain to take private property if the local
government finds the property to be "a public nuisance" or "a structure beyond repair." What are the limits under that language
compared to taking private property for an urban renewal scheme or a Kelo-type project?

Indeed, if Jackson condemns ten square blocks, as would be allowed by House Bill 803, what could it do with the property
it takes? Let it sit vacant? Take it off the tax rolls forever? Give it to Jackson State?

Good people can disagree as to whether House Bill 803 even accomplishes its primary mission of protecting private
property from a Kelo-type urban renewal project; but there is no question House Bill 803 would deal a terrible blow to job creating
efforts in Mississippi, and does so unnecessarily. Protection of private property from taking by eminent domain is nowhere else as
strong as the protections under Mississippi's Major Economic Impact Act as practiced. The real solution is to codify these practices
to protect private property, and abide by the Constitution in the process.

Respectfully submitted,

HALEY BARBOUR
GOVERNOR



