
March 13, 2008 
 
The Honorable Thomas J. Deadrick 
Speaker of House 
State Capitol 
Pierre, SD 57501-5070 
 
Dear Mr. Speaker and Members of the House: 
 
I herewith return House Bill 1242 and VETO the same. 
 
House Bill 1242 is entitled, "An Act to require the Department of Education and the 
Board of Regents to establish certain programs for children who are deaf and hard-of-
hearing." 
 
This bill amends existing law to mandate that the Department of Education and the Board 
of Regents share a joint obligation to establish and to disseminate certain policies 
involving the provision of special education services to children who are deaf or hard of 
hearing. 
 
Among the amended policy statements is one that broadly tracks existing administrative 
rules that require the use of individualized education program (IEP) teams to describe the 
educational opportunities that should be made available to students receiving special 
education. Another of the amended policy statements specifies that the IEP teams should 
determine an appropriate level of language proficiency for children who are deaf and 
hard of hearing. 
 
The proponents of this bill testified that they believed the bill would empower IEP teams 
to require that the South Dakota School for the Deaf change its legislatively defined 
mission from that of a school for children who are deaf or hard of hearing to that of a 
school for children with multiple disabilities who cannot be accommodated in special 
education programs designed solely for hearing impairments. However, there is no 
language in the bill that creates the multiple disabilities mandate. 
 
This bill muddies responsibility for funding, supervising, and providing special education 
services, and, in so doing, it conflicts with the requirements of federal law. Because 
South Dakota accepts federal monies to defray some of the costs of its elementary and 
secondary education system, South Dakota education providers must stay in compliance 
with the conditions that the federal government place on that aid. This bill violates the 
requirements of comprehensive federal regulations governing special education in three 
principal respects. 
 
First, federal regulations specifically mandate that states establish funding mechanisms to 
provide a child with a disability free appropriate public education according to the unique 
needs of the child, no matter where they are placed. This bill violates those regulations by 



failing to provide funding mechanisms to support whatever new missions that IEP teams 
may devise for the School for the Deaf. 
 
Second, federal regulations require that states assign sole responsibility for regulating and 
 
supervising special education to the board, agency, or officer with primary responsibility 
under state law for the supervision of public elementary schools and secondary schools. 
This bill violates those regulations by fragmenting responsibility for the education of 
children who are deaf or hard of hearing. 
 
Third, federal regulations require that public authorities be responsible for providing 
children with disabilities a free appropriate public education in the least restrictive 
environment. This bill would remove control over key educational matters from public 
authorities and place it solely with a team of parents, their advocates, and school district 
or School for the Deaf employees. 
 
The bill also repeatedly uses the phrase "children who are deaf and hard-of-hearing" 
which is inconsistent with the avowed intent of the proponents. This language limits the 
benefits of the Act to children who are both deaf and hard of hearing, even though these 
phrases designate separate categories of disability. A more accurate expression of the 
proponents' intent would require the substitution of the phrase "children who are deaf or 
hard-of-hearing" throughout the bill. 
 
During testimony before the House and Senate Education Committees, proponents voiced 
their concerns about the lack of appeal procedures available to parents who are not 
satisfied with admission decisions concerning SDSD or not satisfied with the availability 
of academic or social programming at the school. 
 
Some of those specific concerns were the school's admission policy, lack of course work 
for high school students to complete the Advanced Pathway toward graduation due to 
staffing shortages, no summer school this year, lack of ASL instructors, and lack of a 
mechanism for parents to grieve decisions made by BOR/SDSD. These problems cannot 
be fixed by disseminating information to local school districts or holding workshops. 
 
The Board of Regents and the Department of Education offered to address such concerns 
through the renegotiating of their memorandum of understanding relating to the programs 
offered by SDSD and by the South Dakota School for the Blind and the Visually 
Impaired. That option was not accepted by the proponents. 
 
Instead of making this proposal a law, a better solution would be to step back, discuss 
these problems, and reach a consensus on solutions. If my veto is sustained, I will appoint 
an 8-month working group who would report their findings of problems and proposals for 
solutions to me and the legislature by December 1, 2008. 
 
The working group would include persons who would represent the people concerned 
about these problems- parents, members of the deaf community, the Board of Regents, 



the State Board of Education, legislators from the House and the Senate, local school 
service providers, and the general public. 
 
Because this bill would violate federal regulations that the state and schools must follow 
in order to receive federal funds, because this bill does not contain any appropriations to 
implement what 
 
the IEP teams would mandate, and because legitimate concerns can be addressed without 
this legislation this year by establishing a working group to develop solutions, I 
respectfully request that you agree with my action and sustain this veto. 
 
Respectfully submitted, 
M. Michael Rounds 
 
MMR:ls 
 
cc:     The Honorable Dennis Daugaard 
    The Honorable Chris Nelson 


