
VETO MESSAGE: 
 
  
                         VETO MESSAGE - No. 140 
  
TO THE ASSEMBLY: 
  
I am returning herewith, without my approval, the following bill: 
  
Assembly Bill Number 8077, entitled: 
  
    "AN  ACT to amend the environmental conservation law, in relation to 
      jewelry containing lead" 
  
    NOT APPROVED 
  
  This bill seeks to achieve the laudable goal of reducing human  health 
risks  associated  with  exposure to lead contained in jewelry. Unfortu- 
nately, although well-intentioned, the bill is drafted in a manner  that 
will  prevent  this  legislation from serving as an effective deterrent, 
and the bill therefore fails to provide  adequate  protections  for  New 
Yorkers. 
  
  The  bill  prescribes  the  materials  that  may  be used for jewelry, 
including children's jewelry, manufactured or  sold  in  New  York,  and 
limits the amount of lead that can be in such materials. The bill speci- 
fies  detailed  testing  methods and protocols that must be followed for 
the purpose of determining the lead content in jewelry.  The  bill  also 
provides  for  the assessment of civil penalties for violations after an 
administrative  hearing,  but  only  for  "knowing"  and   "intentional" 
violations of the bill's requirements. 
  
  There  are  numerous  problems  with  this bill. For example, I am not 
convinced that the lead levels in the bill are sufficiently  protective, 
particularly  of children's health. Lead is a potent neurotoxin that can 
affect, among other things, children's ability to  learn.  Children  are 
uniquely  vulnerable  to  the effects of lead, especially small children 
who are likely to put jewelry in their mouths. 
  
  Additionally, the bill permits the imposition of civil penalties  only 
in  the  case of knowing or intentional violations.  However, other than 
                 _______    ___________ 
jewelry manufacturers (which often are located overseas), it is unlikely 
that any distributor or seller of jewelry will know the lead content  of 
its  products,  and  this  bill  does  not  require that lead content be 
disclosed or that the products be tested. As  a  result,  it  is  highly 
unlikely  that the Department of Environmental Conservation will ever be 
able to assess any civil penalties under this bill to effectively  deter 
the  sale  of  non-compliant  jewelry.  Indeed, this bill could actually 
encourage retailers and others  to  remain  uninformed  about  the  lead 
content  of  the  jewelry  they  sell. Although the sponsors of the bill 
indicate this bill was modeled on California's lead jewelry  law,  I  am 
advised  that  the  California  law  contains  no knowing or intentional 
requirement. Instead, the California  law  allows  a  court  to  examine 
several  factors  in  considering whether to assess a penalty, including 
whether a violator took good faith measures to comply with the law.  See 



                                                                     ___ 
California Health & Safety Code Section 25214.3. 
  
  An  added  enforcement  problem  is  the  presumed distinction between 
jewelry that is intended for children aged six  years  and  younger  and 
other  jewelry.  There  is  no  need for a two-tier enforcement protocol 
especially when products are not labeled according  to  age.  Inspectors 
  
would be expected to make very subjective, on-the-spot determinations on 
what  is  intended for children aged six or younger and what is intended 
for older individuals, leading to even more enforcement challenges. 
  
  This  bill  also  has  some  technical  flaws.  For  example, the bill 
contains an  incorrect  cross-reference  which  results  in  conflicting 
requirements  governing  children's jewelry. In addition, the new stand- 
ards relating to children's jewelry would apply as of September 1, 2007, 
but this does not provide enough time for all of the businesses  in  the 
distribution  chain  to  learn  about these new requirements and conform 
their business practices accordingly. As a result, many businesses  will 
be in violation of this new law almost immediately. 
  
  I am firmly committed to reducing the human health risks from exposure 
to  lead,  especially  risks  to  children.  That  is why I secured a $3 
million appropriation in the 2007-08 State Budget  for  childhood  lead- 
poisoning   prevention.   Moreover,  just  recently,  my  administration 
launched several initiatives through the Department of  Health  and  the 
Consumer  Protection Board to hasten the recall of toys that pose a lead 
poisoning risk to children, and protect children against the dangers  of 
exposure  to  lead  in toys. However, I am constrained to veto this bill 
because it would not effectively protect children and  others  from  the 
hazards posed by lead in jewelry, and it would be a mistake to provide a 
false  sense of security to consumers and parents, especially given this 
bill's problematic enforcement scheme. 
  
  While I cannot approve the bill, I am directing  the  Commissioner  of 
Environmental  Conservation  and the Commissioner of Health to work with 
my staff and the sponsors of this bill to develop legislation which  can 
be  introduced  a  soon as possible to address these concerns and effec- 
tively protect children and others against the hazards posed by exposure 
to lead in jewelry. 
  
  The bill is disapproved.                      (signed) ELIOT SPITZER 
                              __________ 

 
 


