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2019- 2020 Regul ar Sessi ons

| N SENATE

May 15, 2019

I ntroduced by Sens. JACKSON, RAMOS, BAILEY, BENJAM N, Bl AGAd, GOUNARDES
KAPLAN, KENNEDY, NMNAY, MYRI E, PERSAUD, SALAZAR, SANDERS, SEPULVEDA - -
read twi ce and ordered printed, and when printed to be comitted to
the Committee on Investigations and Governnent Operations -- commttee
di scharged, bill anmended, ordered reprinted as amended and reconmmitted
to said comittee

AN ACT to anend the tax law, in relation to a television witers' and
directors' fees and salaries credit

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The tax law is anmended by adding a new section 24-b to read
as foll ows:

8 24-b. Television witers' and directors' fees and salaries credit.
(a)(1) A taxpayer which is a qualified film production conpany, or a
qualified independent film production conpany, or which is a sole
proprietor of or a nmenber of a partnership which is a qualified film
production conpany or a qualified independent film producti on conpany,
and which is subject to tax under articles nine-A or twenty-two of this
chapter, shall be allowed a credit against such tax, pursuant to the
provi sions referenced in subdivision (¢) of this section, to be conputed
as hereinafter provided.

(2) The anpunt of the credit shall be the product (or pro rata share
of the product, in the case of a nenber of a partnership) of thirty
percent and the qualified television witers' and directors' fees and
salaries costs paid or incurred in the production of a qualified film
provided that: (i) the credit anpunt shall not exceed fifty thousand
dollars for qualified television witers' and directors' fees and sal a-
ries clained for such expenses incurred for the enploynent of any one
specific witer or director for the production of a single television
pilot or a single episode of a television series, and (ii) the credit
anount shall not exceed one hundred fifty thousand dollars for qualified
television witers' and directors' fees and salaries clainmed for such
expenses incurred for the enploynent of any one specific witer or

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is old law to be onitted.
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director. The credit shall be allowed for the taxable year in which the
production of such qualified filmis conpleted

(3) No qualified television witers' and directors' fees and salaries
used by a taxpayer either as the basis for the allowance of the credit
provided for pursuant to this section or used in the calculation of the

credit provided pursuant to this section shall be used by such taxpayer

to claimany other credit allowed pursuant to this chapter.
(b) Definitions. As used in this section, the following terns shal

have the foll owi ng neani ngs:

(1) "Qualified film production conpany" is a corporation, partnership,
limted partnership, or other entity or individual which or who is prin-
cipally engaged in the production of a qualified filmand controls the
qualified filmduring production.

(2) "Qualified independent film production conpany” is a corporation,
partnership, limted partnership, or other entity or individual, that or
who (i) is principally engaged in the production of a qualified film
with a maxi mum budget of fifteen nmillion dollars, (ii) controls the
qualified filmduring production, and (iii) either is not a publicly
traded entity, or no nore than five percent of the beneficial ownership
of which is owned, directly or indirectly, by a publicly traded entity.

(3) "Qualified filnm neans a television film television pilot and/or
each episode of a television series, regardless of the nedium by neans
of which the film pilot or episode is created or conveyed

(4) "Qualified television witers' and directors' fees and salaries"
neans: (i) salaries or fees paid to a witer or director who receives an
on-air credit; (ii) for a non-credited witer, up to seventy-five thou-
sand dollars in salaries or fees per series of episodes. Provided that
in each case, such witer or director is a mnority group nenber, as
defined in subdivision eight of section three hundred ten of the execu-
tive law, or a wonman, and provided, further, that salaries or fees paid
to any witer or director who is a profit participant in the qualified
filmshall not be eligible.

(5) "Witer" neans a person who is: (i) engaged by a qualified film
production conpany or a qualified i ndependent film production conpany to
wite literary material (including nmaking changes or revisions in liter-
ary material), when the conpany has the right by contract to direct the
performance of personal services in witing or preparing such material
or in making revisions, nodifications or changes therein; or (ii)
engaged by the conpany and who perfornms services (at the conpany's
direction or with its consent) in witing or preparing such literary
material or nmaking revisions, nodifications, or changes in such materi-
al; and (iii) who reports to work regularly in a witers roomlocated in
the state.

(6) "lLiterary material" shall be deened to include stories, adapta-
tions, treatnents, original treatnents, scenarios, continuities, tele-

pl ays, screenplays, dialogue, scripts, sketches, plots, outlines, narra-

tive synopses, routines, narrations, and formats.
(7) "Witers roonf nmeans a roomor physical |ocation where witers

enployed by a qualified film production conpany or qualified i ndependent
film production conpany wite or revise literary materials utilized in a
qualified film

(8) "Director"” nmeans an individual enployed or retained to direct the
production, as the word "direct" is comonly used in the notion picture
industry, and who would be classified as a director under the basic

agreenent in place between the Association of Mtion Picture and Tel e-
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vision Producers and the Director's GQuild of Anerica and who is a resi-
dent of New York

(9) "Profit participant” is an individual who has negotiated for a
percentage of profits generated by a qualified film Profit partic-

i pation does not include nonies contractually required by collectively
bargai ned agreenents for reuse of a qualified filmon different plat-
forms over tine.

(c) Cross-references. For application of the credit provided for in
this section, see the followi ng provisions of this chapter:

(1) article 9-A. section 210-B: subdivision 54.

(2) article 22: section 606: subsection (v).

(d) Notwi thstanding any provision of this chapter, (1) enployees and
officers of the departnent of econon c devel opnent and the depart nent
shall be allowed and are directed to share and exchange information
regarding the credits applied for, allowed, or clained pursuant to this
section and taxpayers who are applying for credits or who are claining
credits, including information contained in or derived fromcredit claim
forns subnitted to the departnent and applications for certification
subnitted to the departnent of econom c devel opnent, and (2) the conm s-
sioner and the conm ssioner of the departnent of econom c devel opnent
may rel ease the nanmes and addresses of any taxpayer claimng this credit
and the amount of the credit earned by the taxpayer. Provided, however,
if a taxpayer clains this credit because it is a nenber of alimted
liability conpany or a partner in a partnership, only the anount of
credit earned by the entity and not the anpunt of credit clained by the
taxpayer nmay be rel eased.

(e) Maxinmum anpunt of credits. (1) The aggregate anpunt of tax credits
all owed under this section, subdivision fifty-four of section two
hundred ten-B and subsection (v) of section six hundred six of this
chapter in any calendar year shall be five mllion dollars. Such aggre-
gate anmount of credits shall be allocated by the departnent of economc
devel opnent anong taxpayers in order of priority based upon the date of
filing an application for allocation of television witers' and direc-
tors' fees and salaries credit with such departnent. If the total anount
of allocated credits applied for in any particular year exceeds the
aggregate anpunt of tax credits allowed for such year under this
section, such excess shall be treated as having been applied for on the
first day of the subsequent year

(2) The conm ssioner of econonic devel opnent, after consulting with
the commi ssioner, shall pronulgate regulations by Cctober thirty-first,
two thousand nineteen to establish procedures for the allocation of tax
credits as required by subdivision (a) of this section. Such rules and
regul ations shall include provisions describing the application process,
the due dates for such applications, the standards which shall be used
to evaluate the applications, the docunentation that will be provided to

taxpayers to substantiate to the departnent the anpunt of tax credits

allocated to such taxpayers, and such other provisions as deened neces-
sary and appropriate. Notwi thstanding any other provisions to the

contrary in the state adninistrative procedure act, such rules and regu-
lations nay be adopted on an energency basis if necessary to neet such
October thirty-first, two thousand ni neteen deadline.

(f) The departnent of econonic devel opnent shall submit to the gover-
nor, the tenporary president of the senate, and the speaker of the
assenbly, an annual report to be submtted on February first of each
year evaluating the effectiveness of the television witers' and direc-
tors' fees and salaries tax credit provided by this section in stimulat-
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ing the growh of diversity in the filmindustry in the state. Such
report shall include, but need not be linmted to, the nunber of quali-
fied film production conpanies and/or qualified independent film
production conpanies which received a television witers' and directors
fees and salaries credit, the credit anmpunts clained by each qualified
film production conpany and/or qualified independent film production
conpan as well as the inpact on enploynent and the econo of the
state. Such report shall be based on data available fromthe application
filed with the departnent of economi c devel opnent for allocation of
television witers' and directors' fees and salaries credits. Notwith-
standing any provision of lawto the contrary, the infornmation contained
in the report shall be public infornation. The report may al so incl ude
any recommendations of changes in the calculation or admnistration of
the credit, and any other reconmmendation of the conm ssioner of the
departnment of econoni c devel opnent regarding continuing nodification,
repeal of such act, and such other information regarding the act as the
conm ssioner of the departnent of econonic devel opnent may feel useful
and appropriate.

8§ 2. Section 210-B of the tax law is anmended by adding a new subdivi-
sion 54 to read as foll ows:

54. Television witers' and directors' fees and salaries credit. (a)

Al l owance of credit. A taxpayer who is eligible pursuant to section
twenty-four-b of this chapter shall be allowed a credit to be conputed
as provided in such section against the tax inposed by this article.

(b) Application of credit. The credit allowed under this subdivision
for any taxable year shall not reduce the tax due for such year to |less
than the anobunt prescribed in paragraph (d) of subdivision one of
section two hundred ten of this article. Provided, however, that if the
anount of the credit allowable under this subdivision for any taxable
year reduces the tax to such amount or if the taxpayer otherw se pays
tax based on the fixed dollar mninmumanpunt, the excess shall be treat-
ed as an overpaynent of tax to be credited or refunded in accordance
with the provisions of section one thousand eighty-six of this chapter.
Provided, further, the provisions of subsection (c) of section one thou-
sand eighty-eight of this chapter notw thstanding, no interest shall be
pai d thereon.

§ 3. Section 606 of the tax law is anmended by addi ng a new subsection
(v) to read as follows:

(v) Television witers' and directors' fees and salaries credit. (1)

Al l owance of credit. A taxpayer who is eligible pursuant to section
twenty-four-b of this chapter shall be allowed a credit to be conputed
as provided in such section against the tax inposed by this article.

(2) Application of credit. If the anpunt of the credit allowable under
this subsection for any taxable year exceeds the taxpayer's tax for such
year, the excess shall be treated as an overpaynent of tax to be credit-
ed or refunded as provided in section six hundred eighty-six of this
article, provided, however, that no interest shall be paid thereon.

8 4. Subparagraph (B) of paragraph 1 of subsection (i) of section 606
of the tax law is anended by adding a new clause (xlv) to read as
foll ows:

(xlv) Television witers' Anpunt of credit for the sum of
and directors' fees and salaries qualified television witers' and
credit under subsection (v) directors' salaries credit

under subdivision fifty-four of
section two hundred ten-B
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8 5. Paragraph 4 of subdivision (e) of section 24 of the tax law, as
anended by section 2 of part SSS of chapter 59 of the laws of 2019, is
amended to read as foll ows:

(4) Additional pool 2 - The aggregate anpbunt of tax credits allowed in
subdi vision (a) of this section shall be increased by an additional four
hundred twenty mllion dollars in each year starting in two thousand ten
t hrough two thousand twenty-four provided however, seven nillion dollars
of the annual allocation shall be available for the empire state film
post production credit pursuant to section thirty-one of this article in
two thousand thirteen and two thousand fourteen [anrd], twenty-five
mllion dollars of the annual allocation shall be available for the
enpire state fil mpost production credit pursuant to section thirty-one
of this article in each year starting in tw thousand fifteen through
two thousand twenty-four and five million dollars of the annual allo-
cation shall be nmade available for the television witers' and direc-
tors' fees and salaries credit pursuant to section twenty-four-b of this
article in each year starting in two thousand twenty through two thou-
sand twenty-four. This anmount shall be allocated by the governor's
office for notion picture and tel evisi on devel opnent anong taxpayers in
accordance with subdivision (a) of this section. If the conm ssioner of
econom ¢ devel opnment determ nes that the aggregate anmpbunt of tax credits
avail able fromadditional pool 2 for the enpire state film production
tax credit have been previously allocated, and detern nes that the pend-
ing applications fromeligible applicants for the enpire state film post
production tax credit pursuant to section thirty-one of this article is
insufficient to utilize the balance of wunallocated enpire state film
post production tax credits fromsuch pool, the remainder, after such
pendi ng applications are considered, shall be nade available for allo-
cation in the enpire state filmtax credit pursuant to this section
subdi vi sion twenty of section two hundred ten-B and subsection (gg) of
section six hundred six of this chapter. Al so, if the conm ssioner of
econom ¢ devel opnment determ nes that the aggregate anmpbunt of tax credits
avail able from additional pool 2 for the enpire state film post
production tax credit have been previously allocated, and deterni nes
that the pending applications fromeligible applicants for the enpire
state film production tax credit pursuant to this section is insuffi-
cient to utilize the balance of unallocated filmproduction tax credits
from such pool, then all or part of the remainder, after such pending
applications are considered, shall be nade available for allocation for
the empire state film post production credit pursuant to this section,
subdivision thirty-two of section two hundred ten-B and subsection (qqQ)
of section six hundred six of this chapter. The governor's office for
nmotion picture and tel evision devel opnent must notify taxpayers of their
al l ocation year and include the allocation year on the certificate of
tax credit. Taxpayers eligible to claima credit nmust report the all o-
cation year directly on their enpire state film production credit tax
formfor each year a credit is clainmed and include a copy of the certif-

icate with their tax return. In the case of a qualified filmthat
receives funds from additional pool 2, no enpire state film production
credit shall be claimed before the later of the taxable year the

production of the qualified filmis conplete, or the taxable year ime-
diately following the allocation year for which the filmhas been allo-
cated credit by the governor's office for notion picture and television
devel oprent .

8 6. This act shall take effect imediately, and shall apply to taxa-
bl e years begi nning on or after January 1, 2020.



