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STATE OF NEW HAMPSHIRE

In the Year of Our Lord Two Thousand Twelve

AN ACT relative to partial-birth abortion.

Be it Enacted by the Senate and House of Representatives in General Court
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convened:

1 Findings.

I. The general court of the state of New Hampshire finds that:

(a) In 2003, the 108th United States Congress passed the “Partial-Birth Abortion Ban
Act of 2003” (18 U.S.C. section 1531) and President George W. Bush signed it into law.

(b) Later, on April 18, 2007, the Supreme Court of the United States upheld the
“Partial-Birth Abortion Ban Act of 2003” (“the federal ban”) in Gonzales v. Carhart,
550 U.S. 124 (2007), specifically ruling that a ban on partial-birth abortion need not
include a maternal “health” exception to be constitutional.

II. In recognition of the federal act and the Supreme Court decision, the New
Hampshire general court hereby establishes the partial-birth abortion ban act.

2 New Subdivision; Partial-Birth Abortion Ban Act. Amend RSA 329 by inserting after
section 31 the following new subdivision:

Partial-Birth Abortion Ban Act

329:32 Title. This act may be known and cited as the “Partial-Birth Abortion Ban Act.”

329:33 Definitions. In this subdivision:

I. “Department” means the department of health and human services.

II. “Medical facility” means any licensed public or private hospital, clinic, center,
medical school, medical training institution, health care facility, physician’s office,
infirmary, dispensary, ambulatory surgical treatment center, or other institution or
location wherein medical care is provided to any person.

III. “Partial-birth abortion” means an abortion in which the person performing the
abortion:

(a) Deliberately and intentionally vaginally delivers a living fetus until, in the case of a
head-first presentation, the entire fetal head is outside the body of the mother, or, in
the case of breech presentation, any part of the fetal trunk past the navel is outside
the body of the mother, for the purpose of performing an overt act that the person
knows will kill the partially delivered living fetus; and

(b) Performs the overt act, other than completion of delivery, that kills the partially
delivered living fetus.

IV. “Physician” means a doctor of medicine or osteopathy legally authorized to
practice medicine and surgery licensed by the state in which the doctor performs
such activity, or any other individual legally authorized by the state to perform
abortions; provided, however, that any individual who is not a physician or not
otherwise legally authorized by the state to perform abortions, but who nevertheless
directly performs a partial-birth abortion, shall be subject to the provisions of this
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subdivision.

329:34 Prohibition; Limitations.

I. A person shall not knowingly perform or attempt to perform a partial-birth abortion.

II. No person shall perform or induce a partial-birth abortion on a viable fetus unless
such person is a physician and has a documented referral from another physician not
legally or financially affiliated with the physician performing or inducing the abortion
and both physicians determine that the life of the mother is endangered by a physical
disorder, physical illness, or physical injury, including a life-endangering physical
condition caused by or arising from the pregnancy itself.

329:35 Reporting.

I. If a physician determines in accordance with the provisions of RSA 329:34, II that a
partial-birth abortion is necessary and performs a partial-birth abortion on the
woman, the physician shall report such determination and the reasons for such
determination in writing to the medical facility in which the abortion is performed for
inclusion in the report of the medical facility to the department; or if the abortion is
not performed in a medical facility, the physician shall report the reasons for such
determination in writing to the department as part of the written report made by the
physician to the department. The physician shall retain a copy of the written reports
required under this section for not less than 5 years.

II. Failure to report under this section shall not subject the physician to criminal or
civil penalties under RSA 329:36 and 329:37.

III. Paragraph II shall not preclude sanctions, disciplinary action, or any other
appropriate action by the board.

329:36 Criminal Penalties.

I. In addition to other penalties under this chapter, any person who intentionally or
knowingly violates this subdivision shall be guilty of a class B felony.

II. Any physician who intentionally or knowingly performs a partial-birth abortion and
thereby kills a human fetus shall be fined not less than $10,000 nor more than
$100,000 under this subdivision, or be imprisoned not less than one year nor more
than 10 years, or both.

329:37 Civil Penalties.

I. The father, if married to the mother at the time she receives a partial-birth abortion
procedure, and, if the mother has not attained the age of 18 years at the time of the
abortion, the maternal grandparents of the fetus may in a civil action obtain
appropriate relief, unless the pregnancy resulted from the plaintiff’s criminal conduct
or the plaintiff consented to the abortion.

II. Such relief shall include:
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(a) Money damages for all injuries, psychological and physical, occasioned by the
violation of this subdivision; and

(b) Statutory damages equal to 3 times the cost of the partial-birth abortion.

329:38 Review by Board.

I. A physician-defendant accused of an offense under this subdivision may seek a
hearing before the board as to whether the physician’s conduct was necessary to save
the life of the mother whose life was endangered by a physical disorder, physical
illness, or physical injury, including a life-endangering physical condition caused by or
arising from the pregnancy itself.

II. The findings on this issue are admissible on this issue at the civil and criminal
trials of the physician-defendant. Upon a motion of the physician-defendant, the court
shall delay the beginning of the trial for not more than 30 days to permit such a
hearing to take place.

329:39 Penalties for Ambulatory Health Care Facilities.

I. An ambulatory health care facility licensed pursuant to RSA 151 in which the
partial-birth abortion is performed in violation of this subdivision shall be subject to
immediate revocation of its license by the department.

II. An ambulatory health care facility licensed pursuant to RSA 151 in which the
partial-birth abortion is performed in violation of this subdivision shall lose all state
funding for 3 years and shall be required to reimburse the state for funds from the
fiscal year in which the partial-birth abortion was performed.

329:40 Prosecutorial Exclusion. A woman upon whom a partial-birth abortion is
performed may not be prosecuted under this subdivision for a conspiracy to violate
RSA 329:34.

329:41 Construction.

I. Nothing in this subdivision shall be construed as creating or recognizing a right to
abortion.

II. It is not the intention of this subdivision to make lawful an abortion that is
currently unlawful.

329:42 Severability. If any provision of this subdivision or the application thereof to
any person or circumstances is held invalid, such invalidity shall not affect other
provisions or applications of the subdivision which can be given effect without the
invalid provision or application, and to this end the provisions of this subdivision are
declared to be severable.

3 Effective Date. This act shall take effect January 1, 2013.

LBAO
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12-2356

Amended 05/01/12

HB 1679 FISCAL NOTE

AN ACT relative to partial-birth abortion.

FISCAL IMPACT:

The Judicial Branch, Judicial Council, New Hampshire Association of
Counties, and the Departments of Justice, Corrections, and Health and
Human Services state this bill, as amended by the Senate (Amendments
#2012-1769s and #2012-1797s), will increase state and county
expenditures, and state revenue by indeterminable amounts in FY 2013 and
each year thereafter. There will be no fiscal impact on local expenditures, or
county and local revenue.

METHODOLOGY:

The Judicial Branch states this bill provides a felony level criminal offense for
performing a partial-birth abortion and provides a civil action for damages
against a physician for performing an abortion in violation of this act. In damage
actions, the plaintiffs are entitled to treble damages for the cost of the
partial-birth abortion in addition to actual damages. The Branch has no
information on which to estimate how many felonies will be prosecuted because
of this bill, but it does have information on the average cost of processing the
cases in the trial court. The cost to the Branch of an average routine criminal
case in superior court is estimated to be $389.84 in FY 2013 and $401.48 in FY
2014. These amounts do not include the cost of any appeals that may be taken
following trial. The civil action for damages would be classified as a complex civil
case. The Branch has no information on how many civil cases may be brought,
but estimates the cost of an average complex civil case in superior court will be
$633.82 in FY 2013 and $651.29 in FY 2014, not including the cost of possible
appeals. All costs are estimated based on case weight information from the last
needs assessment completed in 2005.

The Judicial Council states this bill may result in an indeterminable increase in
state general fund expenditures. The Council states if an individual is found to be
indigent, the flat fee of $756.25 per felony is charged by a public defender or
contract attorney. If an assigned counsel attorney is used the fee is $60 per hour
with a cap of $4,100 for a felony charge. The Council also states additional costs
could be incurred if an appeal is filed. The public defender, contract attorney and
assigned counsel rates for Supreme Court appeals is capped at $2,000 per case,
with many assigned counsel attorneys seeking permission to exceed the fee cap.
Requests to exceed the fee cap are seldom granted. Finally, expenditures would
increase if services other than counsel are requested and approved by the court
during the defense of a case or during an appeal.
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The New Hampshire Association of Counties states to the extent more
individuals are charged, convicted, and sentenced to incarceration in a county
correctional facility, the counties may have increased expenditures. The
Association is unable to determine the number of individuals who might be
charged, convicted or incarcerated as a result of this bill to determine an exact
fiscal impact. The average annual cost to incarcerate an individual in a county
correctional facility is approximately $35,000. There is no impact on county
revenue.

The Department of Justice states the criminal offense created by this bill would
typically be prosecuted by a county attorney’s office. There would be some fiscal
impact to the Department if an appeal is taken to the Supreme Court. The
Department states a violation of the bill could also trigger a complaint before the
medical licensing board. The Civil Bureau within the Department provides legal
counsel to the board. In addition, the Administrative Prosecutions Unit
investigates and prosecutes complaints filed before a licensing board. The
Department indicates it is not possible to determine if any felony cases would be
appealed to the Supreme Court, or how much additional service would be
provided by the Civil Bureau and the Administrative Prosecutions Unit.

The Department of Corrections states it is not able to determine the fiscal impact
of this bill because it does not have sufficient detail to predict the number of
individuals who would be subject to this legislation. The Department of
Corrections states the average annual cost of incarcerating an individual in the
general prison population for the fiscal year ending June 30, 2011 was $33,698.
The cost to supervise an individual by the Department’s division of field services
for the fiscal year ending June 30, 2011 was $672.

The Department of Health and Human Services states this bill would impose
penalties upon Ambulatory Surgical Centers in which a partial birth abortion is
performed including loss of state funding for a period of three years, and the
return of state funds received for the year in which the violation occurred. The
Department cannot estimate how many penalties would be imposed and is not
able to determine the fiscal impact on state expenditures or revenue. The
Department further states a physician may seek a hearing before the Board of
Medicine to determine if their conduct was necessary to save the life of the
mother. The Board is not able to determine how many additional hearings may
occur, but assumes such hearings would be handled within the normal work of
the Medical Review Subcommittee and would not result in an additional fiscal
impact.
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