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ENGROSSED SECOND SUBSTI TUTE SENATE BI LL 5769

State of WAshi ngton 62nd Legi sl ature 2011 Regul ar Session

By Senate Ways & Means (originally sponsored by Senators Rockefeller,
Pridenore, Kohl-Wlles, Wite, Chase, Miurray, Ranker, Regala, Fraser,
Shin, and Kline)

READ FI RST TI ME 02/ 25/ 11.

AN ACT Relating to coal-fired electric generation facilities;
amending RCW 80. 80. 040, 80. 80. 070, 80. 50. 100, and 43. 160. 076;
reenacting and anending RCW 80.80.010 and 80.80.060; adding new
sections to chapter 80.80 RCW adding a new section to chapter 43.155
RCW adding a new section to chapter 43.06 RCW adding a new section to
chapter 80.04 RCW adding a new section to chapter 80.70 RCW adding a
new chapter to Title 80 RCW creating new sections; and providing an
expiration date.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTI ON. Sec. 101. (1) The legislature finds that generating
electricity from the conbustion of coal produces |arge anmounts of
har nf ul pol | ut ants, i ncluding ammoni a, arsenic, | ead, mer cury,
hydrochloric acid, nitrogen oxides, sulfuric acid, sulfur dioxide,
particulate matter, and several toxic heavy netals, all of which have
been determ ned by nedical science to be harnful to human health and
safety. In addition, the em ssions fromthe conbustion of coal in the
state inpact visibility in eight class | areas in the state. Wile the
em ssion of many of these pollutants continues to be addressed through
application of federal and state air quality laws, the em ssion of
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greenhouse gases resulting from the conbustion of coal has not been
addressed. Furthernore, these harnful by-products may be damagi ng the
cultural history of Washington and its people by erodi ng anci ent native
Ameri can petrogl yphs and pictographs and by accunulating in the soi
and waters of the usual and accustoned areas for tribal hunting,
fishing, gathering, and grazing.

(2) The legislature has previously found that greenhouse gas
em ssions contribute to climate change and has found that Washington is
especially vulnerable to climate change. The I|egislature now finds
that coal-fired electricity generation is one of the | argest sources of
greenhouse gas em ssions in the state, and is the |argest source of
such em ssions fromthe generation of electricity in the state.

(3) The legislature finds coal-fired electric generation may
provi de baseload power that is necessary in the near-term for the
stability and reliability of the electrical transm ssion grid and that
contributes to the availability of affordable power in the state. The
| egislature further finds that efforts to transition power to other
fuels requires a reasonable period of tine to ensure grid stability and
to maintain affordable electricity resources.

(4) The legislature finds that coal-fired baseload electric
generation facilities are a significant contributor to fam|y-wage | obs
and econom c health in parts of the state and that transition of these
facilities nust address the economc future and the preservation of
jobs in affected communiti es.

(5 The legislature finds that <coal-fired baseload electric
generation facilities are large industrial facilities that require
substanti al planning and funding for closure and postcl osure to ensure
that the siteis fully restored and free of contam nation

(6) Therefore, it is the purpose of this act to provide for the
reducti on of greenhouse gas em ssions from large coal -fired basel oad
el ectric power generation facilities, to effect an orderly transition
to cleaner fuels in a manner that ensures reliability of the state's
electrical grid, to ensure appropriate cleanup and site restoration
upon deconm ssioning of any of these facilities in the state, and to
provi de assistance to host communities planning for new economc
devel opment and mtigating the econom c i npacts of the closure of these
facilities.
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Sec. 102. RCW 80.80.010 and 2009 ¢ 565 s 54 and 2009 c 448 s 1 are
each reenacted and anmended to read as foll ows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Attorney general" means the Washington state office of the
attorney general .

(2) "Auditor" nmeans: (a) The Washington state auditor's office or
its designee for consumer-owned utilities under its jurisdiction; or
(b) an i ndependent auditor selected by a consuner-owned utility that is
not under the jurisdiction of the state auditor.

(3) "Average avail abl e greenhouse gas emi ssions output"” nmeans the
| evel of greenhouse gas em ssions as surveyed and determ ned by the
energy policy division of the departnment of comerce under RCW
80. 80. 050.

(4) "Baseload electric generation" nmeans electric generation from
a power plant that is designed and intended to provide electricity at
an annual i zed pl ant capacity factor of at |east sixty percent.

(5) "Cogeneration facility" means a power plant in which the heat
or steamis also used for industrial or commercial heating or cooling
purposes and that neets federal energy regulatory conmm ssion standards
for qualifying facilities under the public utility regulatory policies
act of 1978 (16 U.S.C. Sec. 824a-3), as anended.

(6) "Conbined-cycle natural gas thermal electric generation
facility" nmeans a power plant that enploys a conbination of one or nore
gas turbines and steamturbines in which electricity is produced in the
steam turbine fromotherwi se | ost waste heat exiting from one or nore
of the gas turbines.

(7) "Conmm ssion" neans the Washington utilities and transportation
conmi ssi on.

(8) "Consuner-owned utility" nmeans a municipal utility fornmed under
Title 35 RCW a public utility district fornmed under Title 54 RCW an
irrigation district forned under chapter 87.03 RCW a cooperative
formed under chapter 23.86 RCW a mutual corporation or association
formed under chapter 24.06 RCW or port district within which an
i ndustrial district has been established as authorized by Title 53 RCW
that is engaged in the business of distributing electricity to nore
than one retail electric custoner in the state.

(9) "Departnment” means the departnent of ecol ogy.
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(10) "Distributed generation" nmeans el ectric generation connected
to the distribution level of the transm ssion and distribution grid,
which is usually | ocated at or near the intended pl ace of use.

(11) "Electric utility" neans an el ectrical conpany or a consuner-
owned utility.

(12) "Electrical conmpany” neans a conpany owned by investors that
meets the definition of RCW80. 04.010.

(13) "CGoverning board" nmeans the board of directors or |egislative
authority of a consumer-owned utility.

(14) "G eenhouse ((gases)) gas" includes carbon dioxide, nethane,
nitrous oxide, hydr of | uor ocar bons, per fl uorocar bons, and sul fur
hexaf | uori de.

(15) "Long-termfinancial commtnent” neans:

(a) Either a new ownership interest in baseload el ectric generation
or an upgrade to a basel oad electric generation facility; or

(b) A new or renewed contract for baseload electric generation with
a term of five or nore years for the provision of retail power or
whol esal e power to end-use custoners in this state.

(16) "Plant capacity factor” neans the ratio of the electricity
produced during a given tinme period, neasured in kilowatt-hours, to the
electricity the unit could have produced if it had been operated at its
rated capacity during that period, expressed in kilowatt-hours.

(17) "Power plant” mnmeans a facility for the generation of
electricity that is permtted as a single plant by a jurisdiction
i nside or outside the state.

(18) "Upgrade" neans any nodification made for the primary purpose
of increasing the electric generation capacity of a baseload electric
generation facility. "Upgrade" does not include routine or necessary
mai nt enance, installation of em ssion control equi pnent, installation,
repl acenent, or nodification of equi pnent that inproves the heat rate
of the facility, or installation, replacenent, or nodification of
equi pment for the primary purpose of maintaining reliable generation
out put capability that does not increase the heat input or fuel usage
as specified in existing generation air quality permts as of July 22,
2007, but may result in incidental increases in generation capacity.

(19) "Coal _transition_power" neans_the output_ of a coal-fired
electric generation facility located in Washington that is subject to
RCW 80. 80. 040(3) (c).
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(20) "Menorandum of agreenent" or "nmenorandunt means a bi ndi ng and
enforceabl e contract entered into pursuant to section 106 of this act
bet ween t he governor on behalf of the state and an owner of a basel oad

electric generation facility in the state that produces coal transition
power .

Sec. 103. RCW80.80.040 and 2009 c 448 s 2 are each anended to
read as foll ows:

(1) Beginning July 1, 2008, +the greenhouse gas em ssions
performance standard for all baseload electric generation for which
electric utilities enter into long-term financial commtnents on or
after such date is the | ower of:

(a) One thousand one hundred pounds of greenhouse gases per
megawat t - hour; or

(b) The average available greenhouse gas em ssions output as
det erm ned under RCW80. 80. 050.

(2) This chapter does not apply to long-term financial comm tnents
wi th the Bonneville power adm nistration.

(3)(a) Except as provided in (c) of this subsection, all basel oad
el ectric generation facilities in operation as of June 30, 2008, are
deened to be in conmpliance wth the greenhouse gas em ssions
performance standard established wunder this section wuntil the
facilities are the subject of |ong-termfinancial conmtnents.

(b) Al basel oad electric generation that commences operation after
June 30, 2008, and is located in Wshington, nust conply with the
gr eenhouse gas em ssions performance standard established i n subsection
(1) of this section.

(c)(i) A_coal-fired baseload_ electric_ generation_facility in
Washington that emtted nore than one mllion tons of greenhouse gases
in_calendar year 2005 nust_ conply with the lower_ of the follow ng
greenhouse gas em ssions performance standard such that one generating

boiler is in conpliance by Decenmber 31, 2020, and any other generating

boiler is in conpliance by Decenber 31, 2025:

(A) One thousand one hundred pounds of greenhouse gases per
nmegawat t - hour; or

(B) The average available greenhouse gas enissions_ output as
det ermi ned under RCW80. 80. 050.
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(1i) This subsection (3)(c) does not apply to a coal-fired basel oad
electric generating facility in the event the departnent determ nes as
a requirenent of state or_ federal law or_requlation_that_ selective
catalytic reduction technology nust be installed on any of its boilers.

(4) Al electric generation facilities or power plants powered
exclusively by renewabl e resources, as defined in RCW19.280.020, are
deened to be in compliance wth the greenhouse gas em ssions
performance standard established under this section.

(5) All cogeneration facilities in the state that are fueled by
natural gas or waste gas or a conbination of the two fuels, and that
are in operation as of June 30, 2008, are deened to be in conpliance
with the greenhouse gas em ssions performance standard established
under this section until the facilities are the subject of a new
ownership interest or are upgraded.

(6) In determning the rate of em ssions of greenhouse gases for
basel oad electric generation, the total emssions associated wth
producing electricity shall be included.

(7) I'n no case shall a long-termfinancial commtnent be determ ned
to be in conpliance with the greenhouse gas em ssions perfornance
standard if the commtnent includes nore than twelve percent of
electricity fromunspecified sources.

(8 For a long-term financial commtnent with nultiple power
pl ants, each specified power plant nust be treated individually for the
purpose of determning the annualized plant capacity factor and net
em ssions, and each power plant nust conply with subsection (1) of this
section, except as provided in subsections (3) through (5) of this
section.

(9) The departnment shall establish an out put-based nethodol ogy to
ensure that the calculation of em ssions of greenhouse gases for a
cogeneration facility recognizes the total usable energy output of the
process, and includes all greenhouse gases emtted by the facility in
t he production of both electrical and thermal energy. I n devel opi ng
and i npl enmenting the greenhouse gas em ssi ons perfornmance standard, the
departnent shall consider and act in a manner consistent with any rul es
adopted pursuant to the public utilities regulatory policy act of 1978
(16 U.S.C. Sec. 824a-3), as anended.

(10) The foll ow ng greenhouse gas em ssions produced by basel oad
el ectric generation owned or contracted through a |ong-termfinanci al
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comm trent shall not be counted as em ssions of the power plant in
determ ning conpliance with the greenhouse gas em ssions performnce
st andar d:

(a) Those emi ssions that are injected permanently in geol ogica
formati ons;

(b) Those em ssions that are permanently sequestered by ot her neans
approved by the departnent; and

(c) Those em ssions sequestered or mtigated as approved under
subsection (16) of this section.

(11) In adopting and inplenenting the greenhouse gas em ssions
performance standard, the departnent of ((eemrmunty—trade——and

economc—developrent)) comerce energy policy division, in consultation

with the comm ssion, the departnent, t he Bonnevill e power
adm ni stration, the western electricity ((eeerdi-hrationfeoordinatingl))
coordinating council, the energy facility site evaluation council,

electric wutilities, public interest representatives, and consuner
representatives, shall consider the effects of the greenhouse gas
em ssions performance standard on systemreliability and overall costs
to electricity custoners.

(12) I'n devel oping and inplenenting the greenhouse gas em ssions
performance standard, the departnent shall, wth assistance of the
comm ssion, the departnment of ((eeommnity, —trade —ahd —econome
developrent)) comerce energy policy division, and electric utilities,
and to the extent practicable, address |ong-term purchases of
electricity fromunspecified sources in a manner consistent with this
chapter.

(13) The directors of the energy facility site evaluation counci
and the departnment shall each adopt rules under chapter 34.05 RCWin
coordination with each other to inplenent and enforce the greenhouse
gas em ssions performance standard. The rules necessary to inplenent
this section shall be adopted by June 30, 2008.

(14) In adopting the rules for inplenenting this section, the

energy facility site evaluation council and the departnent shal
include criteria to be applied in evaluating the carbon sequestration
pl an, for baseload electric generation that will rely on subsection

(10) of this section to denonstrate conpliance, but that will commence
sequestration after the date that electricity is first produced. The
rules shall include but not belimted to:

p. 7 E2SSB 5769
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(a) Provisions for financial assurances, as a condition of plant
operation, sufficient to ensure successful inplenentation of the carbon
sequestration plan, including construction and operation of necessary
equi pnent, and any ot her significant costs;

(b) Provisions for geological or other approved sequestration
commencing within five years of plant operation, including full and
sufficient t echni cal docunent ati on to support t he pl anned
sequestration;

(c) Provisions for nmonitoring the effectiveness of t he
i npl enentation of the sequestration plan;

(d) Penalties for failure to achieve inplenentation of the plan on
schedul e;

(e) Provisions for an owner to purchase em ssions reductions in the
event of the failure of a sequestration plan under subsection (16) of
this section; and

(f) Provisions for public notice and coment on the carbon
sequestration plan.

(15)(a) Except as provided in (b) of this subsection, as part of
its role enforcing the greenhouse gas em ssions perfornmance standard,
the departnent shall determ ne whether sequestration or a plan for
sequestration will provide safe, reliable, and permanent protection
agai nst the greenhouse gases entering the atnosphere from the power
plant and all ancillary facilities.

(b) For facilities under its jurisdiction, the energy facility site
eval uation council shall contract for review of sequestration or the
carbon sequestration plan with the departnment consistent with the
conditions under (a) of this subsection, consider the adequacy of
sequestration or the plan in its adjudicative proceedi ngs conducted
under RCW 80.50.090(3), and incorporate specific findings regarding
adequacy in its recommendation to the governor under RCW80. 50. 100.

(16) A project under consideration by the energy facility site
eval uation council by July 22, 2007, is required to include all of the
requi renents of subsection (14) of this section in its carbon
sequestration plan submtted as part of the energy facility site
eval uation council process. A project under consideration by the
energy facility site evaluation council by July 22, 2007, that receives
final site certification agreenent approval under chapter 80.50 RCW
shall make a good faith effort to inplenent the sequestration plan. |If

E2SSB 5769 p. 8
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the project owner determnes that inplenentation is not feasible, the
project owner shall submt docunentation of that determnation to the
energy facility site evaluation council. The docunentation shal
denonstrate the steps taken to inplenent the sequestration plan and
evidence of the technological and economc barriers to successful
i npl enentation. The project owner shall then provide to the energy
facility site evaluation council notification that they shall inplenent
the plan that requires the project owner to neet the greenhouse gas
em ssions performance standard by purchasing verifiable greenhouse gas
em ssions reductions from an electric ((gererating)) generation
facility located wthin the western interconnection, where the
reducti on woul d not have occurred otherw se or absent this contractual
agreenment, such that the sumof the em ssions reductions purchased and
the facility's emssions neets the standard for the life of the
facility.

Sec. 104. RCW 80.80.060 and 2009 c 448 s 3 and 2009 ¢ 147 s 1 are
each reenacted and anended to read as foll ows:

(1) No electrical conpany may enter into a long-term financial
comm t ment unl ess the basel oad el ectric generation supplied under such
a long-termfinancial commtnent conplies with the greenhouse ((gases
Fgas})) gas em ssions performance standard established under RCW
80. 80. 040.

(2) In order to enforce the requirenents of this chapter, the
comm ssion shall review in a general rate case or as provided in
subsection (5) of this section any long-term financial commtnent
entered into by an el ectrical conpany after June 30, 2008, to determ ne
whet her the baseload electric generation to be supplied under that
long-term financial commtnent conplies with the greenhouse ((gases
Fgas})) gas em ssions performance standard established under RCW
80. 80. 040.

(3) In determ ning whether a long-termfinancial commtnent is for
basel oad el ectric generation, the comm ssion shall consider the design
of the power plant and its intended use, based upon the electricity
purchase contract, if any, permts necessary for the operation of the
power plant, and any other matter the conm ssion determ nes is rel evant
under the circunstances.

p. 9 E2SSB 5769
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(4) Upon application by an electric utility, the conm ssion may
provi de a case-by-case exenption from the greenhouse ((gases—tftgas}))
gas emssions performance standard to address: (a) Unanticipated
electric systemreliability needs; (b) extraordinary cost inpacts on
utility ratepayers; or (c) catastrophic events or threat of significant
financial harmthat may arise fromunforeseen circunstances.

(5) Upon application by an el ectrical conpany, the conm ssion shal
det ermi ne whet her the conpany's proposed decision to acquire electric
generation or enter into a power purchase agreement for electricity
conplies with the greenhouse ((gases—tftgas})) gas em ssions perfornance
standard established under RCW 80.80.040. The comm ssion shall not
decide in a proceedi ng under this subsection (5) issues involving the
actual costs to construct and operate the selected resource, cost
recovery, or other issues reserved by the conm ssion for decision in a
general rate case or other proceeding for recovery of the resource or
contract costs.

(6) An electrical conpany may account for and defer for |ater
consideration by the comm ssion costs incurred in connection with a
| ong-term financial commtnent, including operating and maintenance
costs, depreciation, taxes, and cost of invested capital. The deferral
begins wth the date on which the power plant begins comercial
operation or the effective date of the power purchase agreenent and
continues for a period not to exceed twenty-four nonths; provided that
if during such period the conpany files a general rate case or other
proceeding for the recovery of such costs, deferral ends on the
effective date of the final decision by the commssion in such
proceeding. Creation of such a deferral account does not by itself
determne the actual costs of the long-term financial commtnent,
whet her recovery of any or all of these costs is appropriate, or other
i ssues to be decided by the comm ssion in a general rate case or other
proceeding for recovery of these costs. For the purpose of this
subsection (6) only, the term "long-term financial commtnent” also
i ncludes an electric conpany's ownership or power purchase agreenent
with atermof five or nore years associated with an eligi ble renewabl e
resource as defined in RCW19. 285. 030.

(7) The comm ssion shall consult with the departnment to apply the
procedures adopted by the departnment to verify the emssions of
gr eenhouse gases frombasel oad el ectric generation under RCW80. 80. 040.

E2SSB 5769 p. 10
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The departnent shall report to the conm ssion whet her basel oad el ectric
generation wll comply wth the greenhouse ((gases—fgas})) gas
em ssions performance standard for the duration of the period the
basel oad el ectric generation is supplied to the el ectrical conpany.

(8) The conmm ssion shall adopt rules for the enforcenent of this
section with respect to electrical conpanies and adopt procedural rules
for approving costs incurred by an el ectrical conmpany under subsection
(4) of this section.

(9) This section does not apply to a long-termfinancial conm tnent
for the purchase of coal transition power wth termnation dates
consistent wwth the applicable dates in RCW 80. 80.040(3)(c).

(10) The commi ssion shall adopt rules necessary to inplenent this
section by Decenber 31, 2008.

Sec. 105. RCW80.80.070 and 2007 ¢ 307 s 9 are each anmended to
read as foll ows:

(1) No consuner-owned utility may enter into a |long-termfinancial
comm t ment unl ess the basel oad el ectric generation supplied under such
a long-termfinancial conmtnent conplies with the greenhouse ((gases))
gas em ssions perfornmance standard established under RCW80. 80. 040.

(2) The governing board shall review and make a determ nati on on
any long-term financial commtnment by the utility, pursuant to this
chapter and after consultation with the departnent, to determ ne
whet her the baseload electric generation to be supplied under that
| ong-term financial commtnment conplies with the greenhouse ((gases))
gas em ssions performance standard established under RCW80. 80.040. No
consuner-owned utility may enter into a long-termfinancial commtnent
unl ess the basel oad el ectric generation to be supplied under that |ong-
termfinancial commtnent conplies with the greenhouse ((gases)) gas
em ssions performance standard established under RCW80. 80. 040.

(3) In confirmng that a long-term financial commtnent is for
basel oad el ectric generation, the governing board shall consider the
desi gn of the power plant and the intended use of the power plant based
upon the electricity purchase contract, if any, permts necessary for
the operation of the power plant, and any other matter the governing
board determ nes is rel evant under the circunstances.

(4) The governing board may provide a case-by-case exenption from
t he greenhouse ((gases)) gas em ssions performance standard to address:
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(a) Unanticipated electric system reliability needs; or (b)
catastrophic events or threat of significant financial harm that may
ari se fromunforeseen circunstances.

(5) The governing board shall apply the procedures adopted by the
departnent to verify the em ssions of greenhouse gases from basel oad
el ectric generation under RCW 80.80.040, and may request assistance
fromthe departnent in doing so.

(6) For consuner-owned utilities, the auditor is responsible for
auditing conpliance with this chapter and rules adopted under this
chapter that apply to those utilities and the attorney general is
responsi bl e for enforcing that conpliance.

(7) This section does not apply to long-termfinancial commtnents
for the purchase of coal transition power wth termnation dates
consistent wwth the applicable dates in RCW 80. 80.040(3)(c).

NEW SECTION. Sec. 106. A new section is added to chapter 80.80
RCWto read as foll ows:

(1) By January 1, 2012, the governor on behalf of the state shal
enter into a nmenorandum of agreement with the owners of a coal-fired
basel oad facility in Washington that emtted nore than one mllion tons
of greenhouse gases in cal endar year 2005.

(2) The nmenorandum of agreenent nust:

(a) Incorporate by reference RCW 80.80.040, 80.80.060, and
80.80.070 as of the effective date of this section;

(b) I ncorporate binding commtnents to install sel ective
noncatal ytic reduction pollution control technology in any coal-fired
generating boilers by January 1, 2013, after discussing the proper use
of ammonia in this technol ogy.

(3)(a) The nmenorandum of agreenent nust include provisions by which
the facility owner will provide financial assistance:

(i) To the affected community for econonm c devel opnent and energy
efficiency and weat heri zation; and

(i) For energy technologies wth the potential to create
consi der abl e energy, econom c devel opnent, and air quality, haze, or
ot her environnental benefits.

(b) Except as described in (c) of this subsection, the financial
assistance in (a)(i) of this subsection nust be in the anount of thirty
mllion dollars and the financial assistance in (a)(ii) of this

E2SSB 5769 p. 12
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subsection nust be in the anount of twenty-five mllion dollars, with
i nvest nents begi nning January 1, 2012, and consisting of equal annual
i nvestments through Decenber 31, 2023, or until the full anmount has
been provided. Only funds for energy efficiency and weat heri zati on may
be spent prior to Decenber 31, 2015.

(c) If the tax exenptions provided under RCW82.08. 811 or 82.12.811
are repealed, any remaining financial assistance required by this
section is no | onger required.

(4) The nmenorandum of agreenent nust:

(a) Specify that the investnents in subsection (3) of this section
be held in independent accounts at an appropriate financial
institution; and

(b) Identify individuals to approve expenditures fromthe accounts.
I ndi vidual s nust have relevant expertise and nust include nenbers
representing the Lewis econom c devel opnment council, |local elected
officials, enployees at the facility, and the facility owner.

(5) The nenorandum of agreenent nust include a provision that
allows for the termnation of the nenorandum of agreenent in the event
the departnent determ nes as a requirenent of federal |law or regul ation
that selective catalytic reduction technology nust be installed on any
of its boilers.

(6) The nmenorandum of agreenent nust include enforcenent provisions
to ensure inplenentation of the agreenent by the parties.

(7) If the nmenorandum of agreenent is not signed by January 1,
2012, the governor nust inplenent the provisions in subsection (2)(b)
of this section.

NEW SECTION. Sec. 107. A new section is added to chapter 80.80
RCWto read as foll ows:

No state agency or political subdivision of the state nay adopt or
i npose a greenhouse gas emssion performance standard, or other
operating or financial requirement or limtation relating to greenhouse
gas em ssions, on a coal-fired electric generation facility located in
Washi ngton or upon an electric utility's long-term purchase of coa
transition power, that is inconsistent with or additional to the
provi si ons of RCWS80. 80.040 or the nmenorandum of agreenent entered into
under section 106 of this act.

p. 13 E2SSB 5769



© 00 N O Ol WDN P

e T
w N R O

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

NEW SECTION. Sec. 108. A new section is added to chapter 80.80
RCWto read as foll ows:

(1) A nmenorandum of agreenent entered into pursuant to section 106
of this act may include provisions to assist in the financing of
enm ssions reductions that exceed those required by RCW 80. 80.040(3)(c)
by providing for the recognition of such reductions in applicable state
policies and prograns relating to greenhouse gas em ssions, and by
encour agi ng and advocating for the recognition of the reductions in al
est abl i shed and energi ng em ssion reduction franmeworks at the regional,
national, or international |evel.

(2) The governor may recommend actions by the legislature to
strengthen inplenentation of an agreenent or a proposed agreenent
relating to recognition of investnments in early em ssions reductions.

Sec. 109. RCW 80.50.100 and 1989 c¢ 175 s 174 are each anended to
read as foll ows:

(1) The council shall report to the governor its recommendati ons as
to the approval or rejection of an application for certification within
twel ve nont hs of receipt by the council of such an application, or such
|ater tine as is nmutually agreed by the council and the applicant. 1In
the case_of an_application_ filed prior_ to_Decenber 31, 2025, for
certification of an_ energy facility proposed for construction
nodification, or_ expansion_ for_ the purpose_ of providing_ generating
facilities that neet the requirenents of RCW 80.80.040 and are | ocated
in a county with a coal-fired electric generating facility subject to
RCW 80. 80. 040(3) (c), the council shall expedite the processing of the
application pursuant to RCW_ 80.50.075 and_ shall report its
recommendations _to_the governor wthin one_hundred eighty days_ of
receipt by the council of such an application, or a later tine as_is
nmutual ly agreed by the council and_ the_ applicant. If the council
reconmends approval of an application for certification, it shall also
submt a draft certification agreenent with the report. The counci
shall include conditions in the draft certification agreenent to
i npl ement the provisions of this chapter, including, but not limted
to, conditions to protect state or |ocal governnmental or conmunity
interests affected by the construction or operation of the energy
facility, and conditions designed to recogni ze the purpose of |aws or
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ordi nances, or rules or regulations pronul gated thereunder, that are
preenpted or superseded pursuant to RCW 80.50.110 as now or hereafter
amended.

(2)(a) Wthin sixty days of receipt of the council's report the
governor shall take one of the follow ng actions:

((()) () Approve the application and execute the draft
certification agreenent; or

((&pb)y)) (ii) Reject the application; or

((€e)y)) (iii) Direct the council to reconsider certain aspects of
the draft certification agreenent.

(b) The council shall reconsider such aspects of the draft
certification agreenent by reviewng the existing record of the
application or, as necessary, by reopening the adjudicative proceedi ng
for t he pur poses of recei ving addi ti onal evi dence. Such
reconsi deration shall be conducted expeditiously. The council shal
resubmt the draft certification to the governor incorporating any
amendnent s deened necessary upon reconsideration. Wthin sixty days of
recei pt of such draft certification agreenent, the governor shal
ei ther approve the application and execute the certification agreenent
or reject the application. The certification agreenent shall be
bi ndi ng upon execution by the governor and the applicant.

(3) The rejection of an application for certification by the
governor shall be final as to that application but shall not preclude
subm ssion of a subsequent application for the sane site on the basis
of changed conditions or new i nformation.

NEW SECTION. Sec. 201. The legislature finds that very |large
coal -fired basel oad el ectric generation facilities are major industri al
facilities whose closure, renoval of structures, and site reclamation
requires significant planning and funding. 1In order to ensure that the
site of these facilities after closure is fully cleaned up, it is
necessary to require that the facility owner denonstrate during the
facility's operation that sufficient funding wll be available for
closure and postclosure activities. Since the degree of cleanup
depends, in part, on the proposed future uses of a site, the closure
and postclosure requirenents nust consider the |and use designations
and econom ¢ devel opnent plans of the host community. It is the intent
of the legislature to facilitate the transition of these facilities by
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requiring facility deconmm ssioning and site restoration plans that are
coordi nated and consi stent with econom c devel opnent plans of affected
comuni ties.

NEW SECTION.  Sec. 202. (1) A facility subject to closure under
RCW 80. 80. 040(3)(c), or a nenorandum of agreenent under section 106 of
this act, nust provide the departnent of ecology with a plan for the
cl osure and postclosure of the facility at |east twenty-four nonths
prior to its closure. This plan nmust be consistent with the rules
established by the energy facility site evaluation council for site
restoration and preservation applicable to facilities subject to a site
certification agreenent under chapter 80.50 RCWand include but not be
limted to:

(a) A detailed estimate of the cost to inplenent the plan based on
the cost of hiring athird party to conduct all activities;

(b) Denonstrating financial assurance to fund the closure and
postclosure of the facility and providing nmethods by which this
assurance nmay be denonstrat ed;

(c) Methods for estimating closure costs, including full site
recl amation under all applicable federal and state cl ean-up standards;
and

(d) A decomm ssioning and site restoration plan that addresses
restoring physical topography, cleanup of all hazardous substances on
the site, potential future uses of the site follow ng restoration, and
coordination wth | ocal and community plans for econom c devel opnent in
the vicinity of the site.

(2) Al cost estimates in the plan nust be in current dollars and
may not include a net present value adjustnent or offsets for salvage
val ue of wastes or other property.

(3) Adoption of the plan and significant revisions to the plan nust
be approved by the departnent of ecol ogy.

NEW SECTION.  Sec. 203. (1) A facility subject to closure under
RCW 80. 80. 040(3)(c), or a nenorandum of agreenent under section 106 of
this act, nmust guarantee funds are available to performall activities
specified in the deconm ssioning plan devel oped under section 202 of
this act. The anount nust equal the cost estimates specified in the
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decomm ssi oning plan and nust be updated annually for inflation. All
guarantees under this section nust be assuned by any successor owner,
parent conpany, or hol di ng conpany.

(2) The guarantee required under subsection (1) of this section nmay
be acconplished by letter of credit, surety bond, or other neans
acceptabl e to the departnent of ecol ogy.

(3) The issuing institution of the letter of credit nust be an
entity that has the authority to issue letters of credit and whose
letter of credit operations are regul ated by a federal or state agency.

(4) A qualifying facility that uses a letter of credit to satisfy
the requirements of this act nust also establish a standby trust fund
as a neans to hold any funds issued fromthe letter of credit. Under
the terns of the letter of credit, all anmobunts paid pursuant to a draft
from the departnent of ecology nust be deposited by the issuing
institution directly into the standby trust fund in accordance wth
instructions fromthe departnent of ecology. This standby trust fund
must be approved by the departnent of ecol ogy.

(5 The letter of credit nust be irrevocable and issued for a
period of at |east one year. The letter of credit nust provide that
the expiration date will be automatically extended for a period of at
| east one year unless, at |east one hundred twenty days before the
current expiration date, the issuing institution notifies both the
qualifying facility and the departnent of ecol ogy of a decision not to
extend the expiration date. Under the terns of the letter of credit,
the one hundred twenty days wll begin on the date when both the
qualifying plant and the departnent of ecology have received the
notice, as evidenced by certified mail return receipts or by overnight
courier delivery receipts.

(6) If the qualifying facility does not establish an alternative
met hod of guaranteeing decomm ssioning funds are available wthin
ni nety days after receipt by both the qualifying facility plant and the
department of ecology of a notice fromthe issuing institution that it
has decided not to extend the letter of credit beyond the current
expiration date, the departnent of ecol ogy nust draw on the letter of
credit. The departnent of ecology nust approve any replacenent or
substitute guarantee nethod before the expiration of the ninety-day
peri od.
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(7) If aqualifying facility elects to use a letter of credit as
the sole nmethod for guaranteei ng deconm ssioning funds are avail abl e,
the face value of the letter of credit nust neet or exceed the current
i nflation-adjusted cost estinate.

(8) Aqualifying facility must adjust the deconm ssioning costs and
financi al guarantees annually for inflation and may use an anmendnent to
increase the face value of a letter of credit each year to account for
this inflation. A qualifying facility is not required to obtain a new
letter of credit to cover annual inflation adjustnents.

NEW SECTION. Sec. 204. Sections 201 through 203 of this act
constitute a new chapter in Title 80 RCW

NEW SECTION. Sec. 301. It is in the public interest to assist
| ocal communities in which very |large energy generating facilities may
be closed, in order to plan for future econom c uses of the site and in
the community surrounding the site.

Sec. 302. RCW43.160.076 and 2008 c 327 s 8 are each anended to
read as foll ows:

(1) Except as authorized to the contrary under subsection (2) of
this section, from all funds available to the board for financial
assistance in a bienniumunder this chapter, the board shall approve at
| east seventy-five percent of the first twenty mllion dollars of funds
available and at least fifty percent of any additional funds for
financial assistance for projects in rural counties.

(2) If at any tine during the last six nonths of a bienniumthe
board finds that the actual and anticipated applications for qualified
projects in rural counties are clearly insufficient to use up the
al I ocati ons under subsection (1) of this section, then the board shal
estimate the anmount of the insufficiency and during the renai nder of
the biennium may use that amount of the allocation for financial
assi stance to projects not located in rural counties.

(3) The_board shall solicit_qualifying projects to_plan, design
and construct public facilities needed to attract new_ industrial and
commercial activities in areas_inpacted by the closure or_ potentia
closure of large coal-fired electric generation facilities, which for
the purposes of this section neans a facility that emtted nore than
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one_mllion tons of greenhouse gases in_ calendar year 2005. The
projects_should be consistent wth any applicable plans_for_ nmajor
industrial activity on lands fornerly used or designated for surface
coal mning and supporting uses under RCW 36. 70A. 368. Wen the board
receives tinely and eligible project applications from a_ political
subdivision of the state for financial assistance for_ such projects,
the board from available funds shall provide a priority for funding
projects at the followi ng |evels:

(a) For the 2011-2013 biennium at least two hundred fifty thousand

doll ars;
(b) For the 2013-2015 biennium at least two hundred fifty thousand

dol |l ars;
(c) For the 2015-2017 biennium at least one mllion dollars;
(d) For the 2017-2019 biennium at least one mllion dollars;
(e) For the 2019-2021 biennium at least two mllion dollars; and
(f) For the 2021-2023 biennium at least two mllion dollars.

NEW SECTI ON. Sec. 303. A new section is added to chapter 43.155
RCWto read as foll ows:

The board shall solicit qualifying projects to plan, design, and
construct public works projects needed to attract new industrial and
commercial activities in areas inpacted by the closure or potentia
closure of large coal-fired electric generation facilities, which for
t he purposes of this section neans a facility that emtted nore than
one mllion tons of greenhouse gases in calendar year 2005. The
projects should be consistent with any applicable plans for major
industrial activity on lands fornmerly used or designated for surface
coal mning and supporting uses under RCW 36. 70A. 368. Wen the board
receives tinmely and eligible project applications from a political
subdi vi sion of the state for financial assistance for such projects,
the board from available funds shall provide a priority for funding
projects at the follow ng |evels:

(1) For the 2011-2013 biennium at |east two hundred fifty thousand
dol | ars;

(2) For the 2013-2015 biennium at |least two hundred fifty thousand
dol | ars;

(3) For the 2015-2017 biennium at |least one mllion dollars;

(4) For the 2017-2019 biennium at |least one mllion dollars;
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(5) For the 2019-2021 biennium at least two mllion dollars; and
(6) For the 2021-2023 biennium at least two mllion dollars.

NEW SECTION. Sec. 304. A new section is added to chapter 80.80
RCWto read as foll ows:

The | egislature finds that an electrical conpany's acquisition of
coal transition power helps to achieve the state's greenhouse gas
em ssion reduction goals by effecting an orderly transition to cl eaner
fuel s and supports the state's public policy.

NEW SECTION. Sec. 305. A new section is added to chapter 80.04
RCWto read as foll ows:

(1) On the petition of an electrical conpany, the comm ssion shal
approve or disapprove a purchase power agreenent for acquisition of
coal transition power, as defined in RCWB80.80.010, and the recovery of
rel ated acquisition costs. No agreenent for an electrical conpany's
acqui sition of coal transition power takes effect until it is approved
by the comm ssion.

(2) When a petition is filed, the comm ssion shall provide notice
to the public and potentially affected parties and expedite the hearing
of that petition. The hearing of such a petition is not considered a
general rate case. However, the commssion may require the utility to
file supporting testinony and exhibits. An adm nistrative | aw judge of
the comm ssion may enter an initial order including findings of fact
and conclusions of law, as provided in RCW 80.01.060(3). The
comm ssion shall issue a final order that approves or disapproves the
acquisition of coal transition power wthin one hundred eighty days
after an electrical conpany files the petition.

(3) The conmmi ssion nust approve the acquisition of coal transition
power if it determ nes the resource is needed by the el ectrical conpany
to serve its ratepayers and the resource neets the need in a cost-
effective manner as determned under the |owest reasonable cost
resource standards wunder chapter 19.280 RCW As part of these
determ nations, the conm ssion shall consider, anong other factors:

(a) The long-term econom c benefit to the electrical conpany and
its ratepayers of such a | ong-termpurchase; and

(b) The environnmental benefits attributable to the orderly
transition away fromcoal -fired el ectric generation power.
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(4) If the commssion has not issued a final order within one
hundred eighty days from the date the petition is filed, or if the
comm ssi on di sapproves the petition, the agreenent for purchase of coal
transition power is null and void. In the event the conm ssion
approves the agreenent upon conditions other than those set forth in
the petition, the electrical conmpany has the right to reject the
agr eement .

(5) Upon comm ssion approval of an electrical conmpany's acquisition
of coal transition power in accordance wth this section, the
el ectrical conpany is allowed to earn its equity conponent of its
authorized rate of return in the sane manner as if it had purchased or
built an equivalent plant plus the cost of the coal transition power
contract. For purposes of this section, the initial value of an
equi val ent plant is a purchased or self-built electric generation plant
wi th equival ent capacity costs as conpared to the electrical conpany's
integrated resource plan in effect at the tinme the petition is filed.
The equivalent plant determined in the approval process wll be
anortized on a straight line calculation over the |ife of the coal
transition power contract for the determination of the equity return in
future proceedings. This recovery nust be determ ned and approved in
the process set forth in subsections (1) and (2) of this section.

(6) An electrical conpany that purchases coal transition power, as
defined in RCW80. 80. 010, under an agreenent approved by the comm ssion
pursuant to this section, may acquire other flexible capacity
resources, including for the purpose of integrating renewable
resources, and the purchase of coal transition power does not prohibit
the electrical conpany from acquiring other flexible capacity
resources. The comm ssion shall not include the electric conpany's
purchase of coal transition power when considering the electrical
conpany's purchase of other flexible capacity resources.

Sec. 306. RCW 19. 280. 020 and 2009 c 565 s 19 are each anended to
read as foll ows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Comm ssion" nmeans the utilities and transportati on conmm ssion.

(2) "Conservation and efficiency resources” nmeans any reduction in

p. 21 E2SSB 5769



©O© 00 N O Ol WDN P

W W W W W W WwWwwWwWMNDNDNDNDNMNDNMDDNMNDNMNMNMNMNMDNEPRPPRPEPRPRPRPPRPEPRPRPRERPPRPRE
0O N Ol A W NPEFP O OOWwuNOD O P~ WNEPEOOOWOOWLwWNOO O P wDNDE,Oo

electric power consunption that results from increases in the
efficiency of energy use, production, transm ssion, or distribution.

(3) "Consuner-owned utility" includes a nmunicipal electric utility
formed under Title 35 RCW a public utility district formed under Title
54 RCW an irrigation district formed under chapter 87.03 RCW a
cooperative formed under chapter 23.86 RCW a nutual corporation or
association formed under chapter 24.06 RCW a port district forned
under Title 53 RCW or a water-sewer district fornmed under Title 57
RCW that is engaged in the business of distributing electricity to one
or nore retail electric custonmers in the state.

(4) "Departnent" neans the departnent of conmerce.

(5 "Electric utility" nmeans a consuner-owned or investor-owned
utility.

(6) "Full requirenments custoner” neans an electric utility that
relies on the Bonneville power admnistration for all power needed to
supply its total Jload requirement other than that served by
nondi spatchable generating resources totaling no nore than siXx
megawatts or renewabl e resources.

(7) "Governing body" neans the elected board of directors, city
council, comm ssioners, or board of any consuner-owned utility.

(8) "High efficiency cogeneration” neans the sequential production
of electricity and useful thermal energy from a common fuel source,
where, under normal operating conditions, the facility has a useful
t hermal energy output of no less than thirty-three percent of the total
ener gy out put.

(9) "Integrated resource plan" neans an anal ysis describing the m x
of generating resources and conservation and efficiency resources that
will neet current and projected needs at the | owest reasonable cost to
the utility and its ratepayers and that conplies with the requirenents
specified in RCW19. 280. 030(1).

(10) "Investor-owned wutility" neans a corporation owned by
investors that neets the definition in RCWS80.04.010 and is engaged in
distributing electricity to nore than one retail electric custonmer in
the state.

(11) "Lowest reasonable cost" neans the |owest cost mx of
generating resources and conservation and efficiency resources
determ ned through a detailed and consi stent analysis of a w de range
of commercially avail able resources. At a mininmum this analysis nust
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consi der resource cost, nmarket-volatility risks, demand-side resource
uncertainties, resource dispatchability, resource effect on system
operation, the risks inposed on the utility and its ratepayers, public
policies regarding resource preference adopted by WAshington state or
the federal governnent, and the cost of risks associated wth
environnental effects including em ssions of carbon dioxide. The
anal ysis al so nust consider public policies adopted by Washi ngton state
to reduce greenhouse gases fromthernmal electric generation facilities
in the long termby tenporarily exenpting certain of those facilities
fromthe provisions of RCW80.80.060 and 80. 80. 070.

(12) "Plan" neans either an "integrated resource plan" or a
"resource plan."

(13) "Renewabl e resources” nmeans electricity generation facilities
fuel ed by: (a) Water; (b) wnd; (c) solar energy; (d) geothermal
energy; (e) landfill gas; (f) biomass energy utilizing animal waste,
solid organic fuels fromwod, forest, or field residues or dedicated
energy crops that do not include wood pieces that have been treated
with chem cal preservatives such as creosote, pentachlorophenol, or
copper-chrone-arseni c; (g) by-products of pul pi ng or wood manuf acturi ng
processes, including but not limted to bark, wood chips, sawdust, and
l[ignin in spent pulping liquors; (h) ocean thermal, wave, or tida
power; or (i) gas fromsewage treatnment facilities.

(14) "Resource plan" nmeans an assessnent that estimates electricity
| oads and resources over a defined period of tinme and conplies with the
requi renents in RCW19. 280. 030(2).

Sec. 307. RCW 19.280.030 and 2006 c 195 s 3 are each anended to
read as foll ows:

Each electric utility nust develop a plan consistent with this
section.

(1) Utilities with nore than twenty-five thousand custoners that
are not full requirements custoners shall develop or update an
integrated resource plan by Septenmber 1, 2008. At a mninmum progress
reports reflecting changing conditions and the progress of the
i ntegrated resource plan nust be produced every two years thereafter.
An updated integrated resource plan nust be devel oped at |east every
four years subsequent to the 2008 integrated resource plan. The
i ntegrated resource plan, at a m ni rum nust include:
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(a) A range of forecasts, for at least the next ten years, of
proj ected custonmer demand whi ch takes into account econonetric data and
customer usage;

(b) An assessnent of comercially available conservation and
ef ficiency resources. Such assessnment nmay include, as appropriate
high efficiency cogeneration, demand response and |oad managenent
prograns, and currently enpl oyed and new policies and prograns needed
to obtain the conservation and efficiency resources;

(c) An assessnent of commercially available, utility scale
renewable and nonrenewable generating technologies including_ a
conparison of the benefits and risks of purchasing power from existing
resources or building new resources

(d) A conparative evaluation of renewable and nonrenewabl e
generating resources, including transm ssion and distribution delivery
costs, and conservation and efficiency resources wusing "lowest
reasonabl e cost"” as a criterion;

(e) The integration of the demand forecasts and resource
evaluations into a | ong-range assessnent describing the m x of supply
side generating resources and conservation and efficiency resources
that will neet current and projected needs at the |owest reasonable
cost and risk to the utility and its ratepayers; and

(f) A short-termplan identifying the specific actions to be taken
by the utility consistent with the | ong-range integrated resource pl an.

(2) Al other wutilities my elect to develop a full integrated
resource plan as set forth in subsection (1) of this section or, at a
m ni mum shall devel op a resource plan that:

(a) Estimates | oads for the next five and ten years;

(b) Enunerates the resources that wll be naintained and/or
acquired to serve those | oads; and

(c) Explains why the resources in (b) of this subsection were
chosen and, if the resources chosen are not renewable resources or
conservation and efficiency resources, why such a deci sion was nmade.

(3) Anelectric utility that is required to devel op a resource pl an
under this section nust conplete its initial plan by Septenber 1, 2008.

(4) Resource plans devel oped under this section nust be updated on
a regular basis, at a mninumon intervals of two years.

(5) Plans shall not be a basis to bring legal action against
electric utilities.
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(6) Each electric utility shall publish its final plan either as
part of an annual report or as a separate docunent available to the
public. The report may be in an electronic form

NEW SECTION. Sec. 308. A new section is added to chapter 80.70
RCWto read as foll ows:

An applicant for a natural gas-fired generation plant to be
constructed in a county with a coal-fired electric generation facility
subject to RCW 80.80.040(3)(c) is exenpt from this chapter if the
application is filed before Decenber 31, 2025.

NEW SECTION. Sec. 309. No civil liability may be inposed by any
court on the state, its officers, enployees, instrunentalities, or
subdi vi si ons under section 101, 201, or 301 of this act.

NEW SECTION. Sec. 310. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

~-- END ---
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