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        Introduced  by  Sens. KLEIN, ADAMS, ADDABBO, BRESLIN, DIAZ, FOLEY, HUNT-

          LEY, C. JOHNSON, MONSERRATE, MONTGOMERY, ONORATO, SAVINO, STAVISKY  --

          read  twice  and  ordered printed, and when printed to be committed to

          the Committee on Judiciary -- reported favorably from said  committee,

          ordered  to first and second report, amended on second report, ordered

          to a third reading, and to be  reprinted  as  amended,  retaining  its

          place  in  the  order  of  third  reading -- again amended and ordered

          reprinted, retaining its place in the order of third reading --  again

          amended  and  ordered  reprinted,  retaining its place in the order of

          third reading

        AN ACT to amend the civil practice law and rules and the  real  property

          actions  and proceedings law, in relation to evictions of tenants upon

          foreclosure of a property

          The People of the State of New York, represented in Senate and  Assem-

        bly, do enact as follows:

     1    Section  1.  Section  5102  of  the  civil  practice law and rules, as

     2  amended by chapter 531 of the laws  of  1963,  is  amended  to  read  as

     3  follows:

     4    §  5102.  Enforcement of judgment or order awarding possession of real

     5  property or a chattel. A judgment or order, or a part thereof,  awarding

     6  possession  of  real  property  or  a  chattel  may  be  enforced  by an

     7  execution, which shall particularly describe the property and  designate

     8  the  party  to  whom  the  judgment  or order awards its possession. The

     9  execution shall comply with the provisions of section 5230, except  that

    10  it shall direct the sheriff to deliver possession of the property to the

    11  party designated.  In an action to recover a chattel, where the judgment

    12  awards  possession  of the chattel and in the alternative its value, the

    13  execution shall also direct the sheriff, if the chattel cannot be  found

    14  within  his  county,  to levy upon real and personal property as upon an

    15  execution to enforce a money  judgment.  After  the  death  of  a  party

    16  against  whom  a  judgment or order awarding possession of real property
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     1  has been obtained, an order granting leave to issue such  execution  may

     2  be  granted upon twenty days' notice, to be served in the same manner as

     3  a summons, to the occupants of the real property and  to  the  heirs  or

     4  devisees  of  the  deceased  party. If the real property to be delivered

     5  includes a dwelling unit located in a  residential  building  containing

     6  less than six dwelling units, the judgment in a foreclosure action shall

     7  provide  that  only an occupant of such dwelling unit who was named as a

     8  defendant in the foreclosure action and who was served with  the  notice

     9  required  by section thirteen hundred three of the real property actions

    10  and proceedings law may be subject to an execution directing delivery of

    11  such dwelling unit and such occupant shall be served with  a  ninety-day

    12  notice  to quit, in the manner prescribed in section seven hundred thir-

    13  ty-five of the real property actions and proceedings law, prior  to  the

    14  execution  of  that  part  of  the  judgment  that  directs  delivery of

    15  possession of the dwelling unit.

    16    § 2. Section 221 of the real property actions and proceedings law,  as

    17  added by chapter 312 of the laws of 1962, is amended to read as follows:

    18    §  221.  Compelling  delivery of possession of real property.  Where a

    19  judgment affecting the title to, or the possession, enjoyment or use of,

    20  real property allots to any person a distinct parcel of  real  property,

    21  or  contains a direction for the sale of real property, or confirms such

    22  an allotment or sale, it also may direct the delivery of the  possession

    23  of  the  property  to  the  person  entitled thereto. If a party, or his

    24  representative or successor, who is bound  by  the  judgment,  withholds

    25  possession  from  the  person  thus declared to be entitled thereto, the

    26  court, by order, in its discretion, besides punishing  the  disobedience

    27  as  a  contempt,  may  require  the  sheriff  to  put  that  person into

    28  possession.  Such an order shall be executed as if it were an  execution

    29  for  the delivery of the possession of the property.  If the property to

    30  be delivered includes a dwelling unit located in a residential  building

    31  containing  less  than six dwelling units, the judgment in a foreclosure

    32  action shall provide that only an occupant of such dwelling unit who was

    33  named as a defendant in the foreclosure action and who was  served  with

    34  the  notice  required  by section thirteen hundred three of this chapter

    35  may be subject to an execution directing delivery of such dwelling  unit

    36  and  such  occupant shall be served with a ninety-day notice to quit, in

    37  the manner prescribed in section seven hundred thirty-five of this chap-

    38  ter, prior to the execution of that part of the  judgment  that  directs

    39  delivery of possession of the dwelling unit.

    40    § 3. The opening paragraph of section 713 of the real property actions

    41  and proceedings law is designated subdivision (a).

    42    § 4. Paragraph 5 of subdivision (a) of section 713 of the real proper-

    43  ty actions and proceedings law, as amended by chapter 642 of the laws of

    44  1976,  such  subdivision  as designated by section three of this act, is

    45  amended to read as follows:

    46    5. The property has been sold  in  foreclosure  and  either  the  deed

    47  delivered  pursuant  to  such sale, or a copy of such deed, certified as

    48  provided in the civil practice law and  rules,  has  been  exhibited  to

    49  [him]  the respondent who is not the occupant of a dwelling unit located

    50  in a residential building containing less than six dwelling units.

    51    § 5. Section 713 of the real property actions and proceedings  law  is

    52  amended by adding a new subdivision (b) to read as follows:

    53    (b)  Grounds  where no landlord-tenant relationship exists after fore-

    54  closure sale of residential property. A special proceeding may be  main-

    55  tained  under  this  article  to  obtain  possession  of a dwelling unit

    56  located in a residential building  containing  less  than  six  dwelling
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     1  units  after  a  ninety-day  notice  to  quit  has  been served upon the

     2  respondent in the manner prescribed in section seven hundred thirty-five

     3  of this article, upon the following ground: the property has  been  sold

     4  in  foreclosure  and respondent was named as a defendant in the foreclo-

     5  sure action and was served with the notice required by section  thirteen

     6  hundred  three of this chapter and either the deed delivered pursuant to

     7  such sale, or a copy of such deed, certified as provided  in  the  civil

     8  practice law and rules, has been exhibited to the respondent.

     9    §  6. Section 1301 of the real property actions and proceedings law is

    10  amended by adding a new subdivision 4 to read as follows:

    11    4. The summons shall contain a notice advising  that  a  tenant  of  a

    12  dwelling unit located in a residential building containing less than six

    13  dwelling units who is not the mortgagor has the option to appear without

    14  contesting  the  merits  of  the  action,  but may appear solely for the

    15  purpose of receiving the further orders of  the  court  related  to  the

    16  disposition  and sale of the property and describing a procedure to make

    17  such an appearance in the action.

    18    § 7. Section 1303 of the real property actions and proceedings law, as

    19  amended by chapter 472 of the laws  of  2008,  is  amended  to  read  as

    20  follows:

    21    §  1303. Foreclosures; required notices. 1. The foreclosing party in a

    22  mortgage foreclosure action, (a) which involves residential real proper-

    23  ty consisting of owner-occupied [one-to-four-family]  one-to-five-family

    24  dwellings  shall  provide  notice to the mortgagor or (b) which involves

    25  residential real property  consisting  of  one-to-five-family  dwellings

    26  shall provide notice to any tenant of a dwelling unit in such real prop-

    27  erty who is named as a defendant in the foreclosure action in accordance

    28  with  the  provisions  of  this  section  with regard to information and

    29  assistance about the foreclosure process.

    30    2. The notice required by this section shall  be  delivered  with  the

    31  summons  and  complaint  to  commence  a  foreclosure action. The notice

    32  required by this section shall be in bold, fourteen-point type and shall

    33  be printed on colored paper that is other than the color of the  summons

    34  and  complaint,  and  the  title of the notice shall be in bold, twenty-

    35  point type. The notice shall be on its own page.

    36    3. The notice required by this section to be given to homeowners shall

    37  appear as follows:

    38                     Help for Homeowners in Foreclosure

    39    New York State Law requires that we send you  this  notice  about  the

    40  foreclosure process. Please read it carefully.

    41  Summons and Complaint

    42    You  are  in danger of losing your home. If you fail to respond to the

    43  summons and complaint in this foreclosure  action,  you  may  lose  your

    44  home.  Please read the summons and complaint carefully. You should imme-

    45  diately contact an attorney or your local legal  aid  office  to  obtain

    46  advice on how to protect yourself.

    47  Sources of Information and Assistance

    48    The  State  encourages  you  to  become informed about your options in

    49  foreclosure. In addition to seeking assistance from an attorney or legal

    50  aid office, there are government agencies and  non-profit  organizations

    51  that  you  may contact for information about possible options, including

    52  trying to work with your lender during this process.

    53    To locate an entity near you, you  may  call  the  toll-free  helpline

    54  maintained  by  the  New  York State Banking Department at _____________

    55  (enter number) or visit  the  Department's  website  at  _______________

    56  (enter web address).
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     1  Foreclosure rescue scams

     2    Be careful of people who approach you with offers to "save" your home.

     3  There  are  individuals  who watch for notices of foreclosure actions in

     4  order to unfairly profit from a  homeowner's  distress.  You  should  be

     5  extremely  careful  about any such promises and any suggestions that you

     6  pay them a fee or sign over your deed. State law requires anyone  offer-

     7  ing  such  services  for  profit  to  enter  into a contract which fully

     8  describes the services they will perform and fees they will charge,  and

     9  which  prohibits  them  from  taking  any money from you until they have

    10  completed all such promised services.

    11    4. The notice required by this section to be given  to  tenants  shall

    12  appear as follows:

    13                Help for Tenants of Buildings in Foreclosure

    14    New  York  State  Law  requires that we send you this notice about the

    15  foreclosure process. Please read it carefully.

    16  Summons and Complaint

    17    You are in danger of losing your home. If you fail to respond  to  the

    18  summons  and  complaint  in  this  foreclosure action, you may lose your

    19  home. You may also be evicted from your home if your landlord  is  fore-

    20  closed upon. Please read the summons and complaint carefully.

    21    You  have  the  option  to  appear  in this foreclosure action without

    22  contesting the merits of the action.  You  may  appear  solely  for  the

    23  purpose  of  receiving  the  further  orders of the court related to the

    24  disposition and sale of the property. The summons describes  the  manner

    25  in which you can make such an appearance.

    26    You  should  immediately  contact  an attorney or your local legal aid

    27  office to obtain advice on how to protect yourself.

    28  Sources of Information and Assistance

    29    The State encourages you to become  informed  about  your  options  in

    30  foreclosure. In addition to seeking assistance from an attorney or legal

    31  aid  office,  there are government agencies and non-profit organizations

    32  that you may contact for information about possible  options,  including

    33  trying  to  work  with your landlord's lender or a new owner during this

    34  process in order to prevent your eviction and to ensure that your dwell-

    35  ing is properly maintained.

    36    To locate an entity near you, you  may  call  the  toll-free  helpline

    37  maintained  by  the  New  York  State  Division of Housing and Community

    38  Renewal at            (enter number) or visit the Division's website  at

    39  (enter  web  address).  If your rental unit is located in New York City,

    40  you may also call the helpline maintained by the New York  City  Depart-

    41  ment  of  Housing Preservation and Development at           Or visit the

    42  Department's website at          (enter web address).

    43    5. The banking department,  the  division  of  housing  and  community

    44  renewal  or  the  New  York  city department of housing preservation and

    45  development shall prescribe the telephone number and web address  to  be

    46  included in the appropriate notice.

    47    [5]  6.  The banking department, the division of housing and community

    48  renewal or the New York city  department  of  housing  preservation  and

    49  development  shall  post on its website or otherwise make readily avail-

    50  able the name and contact information of government agencies or non-pro-

    51  fit organizations that may be contacted for information about the  fore-

    52  closure   process,   eviction   prevention,  and  requirements  for  the

    53  maintenance of properties during the pendency  of  foreclosure  actions,

    54  including  maintaining  a toll-free helpline to disseminate the informa-

    55  tion required by this section.
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     1    § 8. The real property actions  and  proceedings  law  is  amended  by

     2  adding a new section 1305 to read as follows:

     3    § 1305. Notices to tenants. 1. In a mortgage foreclosure action, which

     4  involves  residential  real  property  consisting  of one-to-five-family

     5  dwellings, a plaintiff upon commencement of the action or discontinuance

     6  of the action, the prevailing plaintiff, a plaintiff taking  a  deed  in

     7  lieu  of  foreclosure,  a receiver appointed in such action, a purchaser

     8  from the mortgagor or the purchaser at a foreclosure sale pursuant to  a

     9  judgment  of  foreclosure shall provide notice of the date of every such

    10  occurrence to any tenant residing in such property within thirty days of

    11  the commencement of the action, discontinuance of the  action,  judgment

    12  of foreclosure, appointment of a receiver or the closing of title pursu-

    13  ant  to  a foreclosure sale or other disposition.  Thereafter, until the

    14  closing of title pursuant to a foreclosure sale or other disposition  of

    15  the  property,  such  notice  of  every  such  occurrence  shall also be

    16  provided to a new tenant at the time such new tenant enters into a lease

    17  or other rental agreement and thereafter for  a  dwelling  unit  in  the

    18  property.

    19    2.  The  notice  shall advise the tenant of the occurrence of an event

    20  described in subdivision one of this section, as well as  of  the  name,

    21  address  and  telephone  number  of the person or entity responsible for

    22  maintenance of the property  and  entitled  to  collect  rent  from  the

    23  tenant.

    24    3. The notice shall be personally served upon the tenant, or served by

    25  certified  mail,  return receipt requested, and also by first-class mail

    26  to the tenant's address at the property. The notice shall be accompanied

    27  by an acknowledgement of service that shall be signed by the  tenant  so

    28  served.  If a tenant refuses to sign the acknowledgement of service, the

    29  serving party may file with a court a sworn affidavit stating the manner

    30  in which the tenant was served and that the tenant refused to sign  such

    31  acknowledgment.

    32    4.  A  tenant who is not served by the notice required by this section

    33  within the time period for service of such notice shall  not  be  liable

    34  for  any  rent from the expiration of such time period until such notice

    35  is duly served upon such tenant.

    36    5. A tenant entitled to notice pursuant to this section shall  not  be

    37  subject  to  an  execution pursuant to section two hundred twenty-one of

    38  this chapter or section fifty-one hundred two of the civil practice  law

    39  and rules or be made a defendant or respondent in any action or proceed-

    40  ing  seeking  possession of such tenant's dwelling unit brought pursuant

    41  to subdivision (b) of section seven hundred  thirteen  of  this  chapter

    42  unless  such  tenant  was  previously served with the notice required by

    43  this section. The notice required by this section shall be  in  addition

    44  to  the  notices  to quit required by section two hundred twenty-one and

    45  subdivision (b) of section seven hundred thirteen  of  this  chapter  or

    46  section fifty-one hundred two of the civil practice law and rules.

    47    6.  Any provision of a lease or rental agreement purporting to waive a

    48  provision of this section is null and void.

    49    § 9. Section 1311 of the real property actions and proceedings law  is

    50  amended by adding two new subdivisions 5 and 6 to read as follows:

    51    5.  A person may not be named as a party defendant by use of a pseudo-

    52  nym unless plaintiff has submitted to the court an  affidavit  attesting

    53  to the inquiry undertaken so as to demonstrate that reasonable and dili-

    54  gent efforts were made to ascertain the identity of such defendant.

    55    6.  The  tenancy  of a tenant who is not named as a party defendant in

    56  the action shall not be affected in any  way  by  the  judgment  in  the
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     1  action.   The interest of the prevailing plaintiff in the action and any

     2  purchaser pursuant to a foreclosure sale shall be subject to the  inter-

     3  est of any such tenant.

     4    § 10. Section 1351 of the real property actions and proceedings law is

     5  amended by adding a new subdivision 4 to read as follows:

     6    4.  The  tenancy  of a tenant who is not named as a party defendant in

     7  the action shall not be affected in any  way  by  the  judgment  in  the

     8  action.   The interest of the prevailing plaintiff in the action and any

     9  purchaser pursuant to a foreclosure sale shall be subject to the  inter-

    10  est of any such tenant.

    11    §  11.  This act shall take effect on the ninetieth day after it shall

    12  have become a law.

