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Assembly Bill No. 1104

CHAPTER 560

An act to amend Sections 1170 and 5000 of the Penal Code, relating to
corrections and rehabilitation.

[Approved by Governor October 8, 2023. Filed with Secretary
of State October 8, 2023.]

LEGISLATIVE COUNSEL’S DIGEST

AB 1104, Bonta. Corrections and rehabilitation: sentencing.

Under existing law, the Legidlature finds and declares that the purpose
of sentencing is public safety achieved through punishment, rehabilitation,
and restorative justice, and that programs should be availablefor incarcerated
persons, including educational, rehabilitative, and restorative justice
programs that are designed to promote behavior change and to prepare all
eligible offenders for successful reentry into the community.

This bill would make legidlative findings and declarations relating to
corrections and rehabilitation, including that the deprivation of liberty
satisfies the punishment purpose of sentencing. The bill would require the
Department of Corrections and Rehabilitation to facilitate access for
community-based programsin order to meaningfully effectuate the principles
outlined in the findings and declarations.

This bill would incorporate additional changes to Section 1170 of the
Penal Code proposed by SB 852 to be operative only if thishill and SB 852
are enacted and this bill is enacted last.

The people of the Sate of California do enact as follows:

SECTION 1. The Legidlature hereby finds and declares al of the
following:

(a) Recognizing the errorsand harm caused by the hyperpunitive policies
enacted in the 1980s and 1990s, which led to the era of massincarceration,
the Legislature has been engaged on a multiyear course correction.

(b) In2016, Assembly Bill 2590 (Chapter 696, Statutes of 2016) included
rehabilitation and restorative justice as purposes of criminal sentencing and
directed the Department of Corrections and Rehabilitation to create amission
statement consistent with these principals.

(c) The Department of Corrections and Rehabilitation has since adopted
the following mission statement: “To facilitate the successful reintegration
of theindividualsin our care back to their communities equipped with the
tools to be drug-free, healthy, and employable members of society by
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Ch. 560 —2—

providing education, treatment, rehabilitative, and restorative justice
programs, al in a safe and humane environment.”

(d) Itisessentia to further amend the Penal Code to clarify that, when
the sentence for a crime includes a term of incarceration, the resulting
deprivation of liberty satisfies the punishment purposes of sentencing and
that the purpose of incarceration is rehabilitation and safe and successful
reentry back into the community.

(e) Effective rehabilitation increases public safety and builds stronger
communities. In order to achieve these goals, it isessential that incarcerated
people are able to live with dignity, are treated humanely, are able to
maintain and build strong family and community connections, and have
access to varied, high-quality educational and rehabilitative programs.

(f) According to the United States Bureau of Justice Statistics, 95 percent
of incarcerated peoplewill be released from prison back into the community.

(g0 Community-based approaches provide relevant and individualized
programs in the community and context in which an incarcerated person
lives. Community-based approaches promoteindividual and societal healing,
encourage accountability, and address intersecting needs, experiences, and
identities.

(h) Community-based organizations are essential to ensuring that
incarcerated people have accessto awide variety of rehabilitative programs
that can help them take accountability for their actions, opportunity to heal
from trauma, participate in restorative justice programs, and prepare for
reentry.

SEC. 2. Section 1170 of the Penal Code is amended to read:

1170. (8 (1) The Legidature finds and declares that the purpose of
sentencing is public safety achieved through punishment, rehabilitation,
and restorative justice. When a sentence includes incarceration, the
deprivation of liberty satisfies the punishment purpose of sentencing. The
purpose of incarceration is rehabilitation and successful community
reintegration achieved through education, treatment, and active participation
in rehabilitative and restorative justice programs. This purposeis best served
by terms that are proportionate to the seriousness of the offense with
provision for uniformity in the sentences of people incarcerated for
committing the same offense under similar circumstances.

(2) The Legidature further finds and declares that programs should be
availablefor incarcerated persons, including, but not limited to, educational,
rehabilitative, and restorative justice programsthat are designed to promote
behavioral change and to prepare all incarcerated persons for successful
reentry into the community. The Legislature encourages the development
of policiesand programs designed to educate and rehabilitate al incarcerated
persons. In implementing this section, the Department of Corrections and
Rehabilitation isencouraged to allow all incarcerated personsthe opportunity
to enroll in programs that promote successful return to the community. The
Legislature finds and declares that community-based organizations are an
integral part of achieving the state’s objective of ensuring that all people
incarcerated in a state prison have access to rehabilitative programs. The

95



—3— Ch. 560

Department of Corrections and Rehabilitation is directed to maintain a
mission statement consistent with these principles and shall facilitate access
for community-based programs in order to meaningfully effectuate the
principles set forth in this section.

(3) Inany casein which the sentence prescribed by statute for a person
convicted of apublic offenseis aterm of imprisonment in the state prison,
or a term pursuant to subdivision (h), of any specification of three time
periods, the court shall sentence the defendant to one of the terms of
imprisonment specified unless the convicted person is given any other
disposition provided by law, including a fine, jail, probation, or the
suspension of imposition or execution of sentence or is sentenced pursuant
to subdivision (b) of Section 1168 because they had committed their crime
prior to July 1, 1977. In sentencing the convicted person, the court shall
apply the sentencing rules of the Judicial Council. The court, unless it
determines that there are circumstances in mitigation of the sentence
prescribed, shall also impose any other term that it is required by law to
impose as an additional term. Nothing in thisarticle shall affect any provision
of law that imposes the death penalty, that authorizes or restrictsthe granting
of probation or suspending the execution or imposition of sentence, or
expressly provides for imprisonment in the state prison for life, except as
provided in subdivision (d). In any case in which the amount of
preimprisonment credit under Section 2900.5 or any other provision of law
isequal to or exceeds any sentence imposed pursuant to this chapter, except
for a remaining portion of mandatory supervision imposed pursuant to
subparagraph (B) of paragraph (5) of subdivision (h), the entire sentence
shall be deemed to have been served, except for the remaining period of
mandatory supervision, and the defendant shall not be actually delivered to
the custody of the secretary or the county correctional administrator. The
court shall advise the defendant that they shall serve an applicable period
of parole, postrelease community supervision, or mandatory supervision
and order the defendant to report to the parole or probation office closest
to the defendant’s last legal residence, unless the in-custody credits equal
thetotal sentence, including both confinement time and the period of parole,
postrel ease community supervision, or mandatory supervision. The sentence
shall be deemed a separate prior prison term or a sentence of imprisonment
in acounty jail under subdivision (h) for purposes of Section 667.5, and a
copy of thejudgment and other necessary documentation shall be forwarded
to the secretary.

(b) (1) When a judgment of imprisonment is to be imposed and the
statute specifiesthree possible terms, the court shall, inits sound discretion,
order imposition of a sentence not to exceed the middle term, except as
otherwise provided in paragraph (2).

(2) The court may impose a sentence exceeding the middle term only
when there are circumstances in aggravation of the crime that justify the
imposition of aterm of imprisonment exceeding the middle term and the
factsunderlying those circumstances have been stipulated to by the defendant
or have been found true beyond areasonable doubt at trial by the jury or by
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the judgein acourt trial. Except where evidence supporting an aggravating
circumstance is admissible to prove or defend against the charged offense
or enhancement at trial, or it is otherwise authorized by law, upon request
of a defendant, trial on the circumstances in aggravation aleged in the
indictment or information shall be bifurcated from the trial of charges and
enhancements. The jury shall not be informed of the bifurcated allegations
until there has been a conviction of afelony offense.

(3) Notwithstanding paragraphs (1) and (2), the court may consider the
defendant’ s prior convictionsin determining sentencing based on acertified
record of conviction without submitting the prior convictionsto ajury. This
paragraph does not apply to enhancements imposed on prior convictions.

(4) At least four days prior to the time set for imposition of judgment,
either party or thevictim, or thefamily of thevictimif the victim isdeceased,
may submit a statement in aggravation or mitigation to dispute factsin the
record or the probation officer’s report or to present additional facts. The
court may consider the record in the case, the probation officer’s report,
other reports, including reports received pursuant to Section 1203.03, and
statements in aggravation or mitigation submitted by the prosecution, the
defendant, or the victim, or thefamily of thevictimif thevictim is deceased,
and any further evidence introduced at the sentencing hearing.

(5) The court shall set forth on the record the facts and reasons for
choosing the sentence imposed. The court may not impose an upper term
by using the fact of any enhancement upon which sentenceisimposed under
any provision of law. A term of imprisonment shall not be specified if
imposition of sentence is suspended.

(6) Notwithstanding paragraph (1), and unless the court finds that the
aggravating circumstances outweigh the mitigating circumstances that
imposition of the lower term would be contrary to the interests of justice,
the court shall order imposition of the lower term if any of the following
was a contributing factor in the commission of the offense:

(A) The person has experienced psychological, physical, or childhood
trauma, including, but not limited to, abuse, neglect, exploitation, or sexual
violence.

(B) The person is a youth or was a youth as defined under subdivision
(b) of Section 1016.7 at the time of the commission of the offense.

(C) Prior to the instant offense, or at the time of the commission of the
offense, the person isor wasavictim of intimate partner violence or human
trafficking.

(7) Paragraph (6) does not preclude the court from imposing the lower
term even if thereis no evidence of those circumstances listed in paragraph
(6) present.

(c) Thecourt shall state the reasonsfor its sentence choice on the record
at the time of sentencing. The court shall also inform the defendant that as
part of the sentence after expiration of the term they may be on parole for
aperiod as provided in Section 3000 or 3000.08 or postrel ease community
supervision for a period as provided in Section 3451.

95



—5— Ch. 560

(d) (1) (A) Whenadefendant whowasunder 18 yearsof ageat thetime
of the commission of the offense for which the defendant was sentenced to
imprisonment for life without the possibility of parole has been incarcerated
for at least 15 years, the defendant may submit to the sentencing court a
petition for recall and resentencing.

(B) Notwithstanding subparagraph (A), this paragraph shall not apply to
defendants sentenced to life without parolefor an offense where it was pled
and proved that the defendant tortured, as described in Section 206, their
victim or the victim was a public safety officia, including any law
enforcement personnel mentioned in Chapter 4.5 (commencing with Section
830) of Title 3, or any firefighter as described in Section 245.1, as well as
any other officer in any segment of law enforcement who is employed by
the federal government, the state, or any of its political subdivisions.

(2) Thedefendant shall filethe original petition with the sentencing court.
A copy of the petition shall be served on the agency that prosecuted the
case. The petition shall include the defendant’s statement that the defendant
was under 18 years of age at the time of the crime and was sentenced to life
in prison without the possibility of parole, the defendant’s statement
describing their remorse and work towards rehabilitation, and the defendant’s
statement that one of the following is true:

(A) The defendant was convicted pursuant to felony murder or aiding
and abetting murder provisions of law.

(B) Thedefendant does not have juvenilefelony adjudicationsfor assault
or other felony crimes with a significant potential for personal harm to
victims prior to the offense for which the sentence is being considered for
recall.

(C) The defendant committed the offense with at least one adult
codefendant.

(D) Thedefendant has performed actsthat tend to indicate rehabilitation
or the potential for rehabilitation, including, but not limited to, availing
themselves of rehabilitative, educational, or vocational programs, if those
programs have been available at their classification level and facility, using
self-study for self-improvement, or showing evidence of remorse.

(3) If any of the information required in paragraph (2) is missing from
the petition, or if proof of service on the prosecuting agency isnot provided,
the court shall return the petition to the defendant and advise the defendant
that the matter cannot be considered without the missing information.

(4) A reply to the petition, if any, shall be filed with the court within 60
days of the date on which the prosecuting agency was served with the petition
unless a continuance is granted for good cause.

(5) If thecourt finds by a preponderance of the evidence that one or more
of the statements specified in subparagraphs (A) to (D), inclusive, of
paragraph (2) is true, the court shall recall the sentence and commitment
previously ordered and hold a hearing to resentence the defendant in the
same manner asif the defendant had not previously been sentenced, provided
that the new sentence, if any, isnot greater than theinitial sentence. Victims,
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or victim family members if the victim is deceased, shall retain the rights
to participate in the hearing.

(6) The factors that the court may consider when determining whether
to resentence the defendant to a term of imprisonment with the possibility
of parole include, but are not limited to, the following:

(A) The defendant was convicted pursuant to felony murder or aiding
and abetting murder provisions of law.

(B) Thedefendant does not have juvenilefelony adjudicationsfor assault
or other felony crimes with a significant potential for personal harm to
victims prior to the offense for which the defendant was sentenced to life
without the possibility of parole.

(C) The defendant committed the offense with at least one adult
codefendant.

(D) Prior to the offense for which the defendant was sentenced to life
without the possibility of parole, the defendant had insufficient adult support
or supervision and had suffered from psychological or physical trauma or
significant stress.

(E) Thedefendant suffersfrom cognitive limitations dueto mental illness,
developmental disahilities, or other factorsthat did not constitute adefense
but influenced the defendant’s involvement in the offense.

(F) The defendant has performed acts that tend to indicate rehabilitation
or the potential for rehabilitation, including, but not limited to, availing
themselves of rehabilitative, educational, or vocational programs, if those
programs have been available at their classification level and facility, using
self-study for self-improvement, or showing evidence of remorse.

(G) Thedefendant has maintained family ties or connectionswith others
through letter writing, calls, or visits or has eliminated contact with
individuals outside of prison who are currently involved with crime.

(H) The defendant has had no disciplinary actions for violent activities
in the last five years in which the defendant was determined to be the
aggressor.

(7) The court shall have the discretion to resentence the defendant in the
same manner asif the defendant had not previously been sentenced, provided
that the new sentence, if any, is not greater than the initial sentence. The
discretion of the court shall be exercised in consideration of the criteriain
paragraph (6). Victims, or victim family membersif the victim is deceased,
shall be notified of the resentencing hearing and shall retain their rightsto
participate in the hearing.

(8) Notwithstanding paragraph (7), the court may also resentence the
defendant to aterm that islessthan theinitial sentenceif any of thefollowing
were a contributing factor in the commission of the alleged offense:

(A) The person has experienced psychological, physical, or childhood
trauma, including, but not limited to, abuse, neglect, exploitation, or sexual
violence.

(B) The person is ayouth or was a youth as defined under subdivision
(b) of Section 1016.7 at the time of the commission of the offense.
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(C) Prior to the instant offense, or at the time of the commission of the
offense, the person isor wasavictim of intimate partner violence or human
trafficking.

(9) Paragraph (8) does not prohibit the court from resentencing the
defendant to aterm that islessthan theinitial sentence, even if none of the
circumstances listed in paragraph (8) are present.

(10) If the sentence is not recalled or the defendant is resentenced to
imprisonment for life without the possibility of parole, the defendant may
submit another petition for recall and resentencing to the sentencing court
when the defendant has been committed to the custody of the department
for at least 20 years. If the sentence is not recalled or the defendant is
resentenced to imprisonment for life without the possibility of parole under
that petition, the defendant may file another petition after having served 24
years. Thefinal petition may be submitted, and the response to that petition
shall be determined, during the 25th year of the defendant’s sentence.

(11) In addition to the criteriain paragraph (6), the court may consider
any other criteria that the court deems relevant to its decision, so long as
the court identifies them on the record, provides a statement of reasons for
adopting them, and states why the defendant does or does not satisfy the
criteria

(12) Thissubdivision shall have retroactive application.

(13) Nothing in this paragraph is intended to diminish or abrogate any
rights or remedies otherwise available to the defendant.

(e) Notwithstanding subdivision (a), the court may recall and resentence
an incarcerated person pursuant to the compassionate release program set
forth in Section 1172.2.

(f) Notwithstanding any other provision of this section, for purposes of
paragraph (3) of subdivision (h), an allegation that a defendant is eligible
for state prison due to aprior or current conviction, sentence enhancement,
or because the defendant is required to register as a sex offender shall not
be subject to dismissal pursuant to Section 1385.

(g) A sentence to the state prison for a determinate term for which only
oneterm is specified is a sentence to state prison under this section.

(h) (1) Exceptasprovidedin paragraph (3), afelony punishable pursuant
to this subdivision where the term is not specified in the underlying offense
shall be punishable by aterm of imprisonment in acounty jail for 16 months,
or two or three years.

(2) Except as provided in paragraph (3), afelony punishable pursuant to
this subdivision shall be punishable by imprisonment in a county jail for
the term described in the underlying offense.

(3) Notwithstanding paragraphs (1) and (2), wherethe defendant (A) has
a prior or current felony conviction for a serious felony described in
subdivision (c) of Section 1192.7 or aprior or current conviction for aviolent
felony described in subdivision (c) of Section 667.5, (B) has aprior felony
conviction in another jurisdiction for an offense that has all the elements of
aserious felony described in subdivision (c) of Section 1192.7 or aviolent
felony described in subdivision (c) of Section 667.5, (C) is required to
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register asasex offender pursuant to Chapter 5.5 (commencing with Section
290) of Title 9 of Part 1, or (D) is convicted of a crime and as part of the
sentence an enhancement pursuant to Section 186.11 isimposed, an executed
sentencefor afelony punishable pursuant to this subdivision shall be served
in the state prison.

(4) Nothing in this subdivision shall be construed to prevent other
dispositions authorized by law, including pretrial diversion, deferred entry
of judgment, or an order granting probation pursuant to Section 1203.1.

(5) (A) Unless the court finds, in the interest of justice, that it is not
appropriatein aparticular case, the court, when imposing a sentence pursuant
to paragraph (1) or (2), shall suspend execution of a concluding portion of
the term for a period selected at the court’s discretion.

(B) The portion of a defendant’'s sentenced term that is suspended
pursuant to this paragraph shall be known as mandatory supervision, and,
unless otherwise ordered by the court, shall commence upon release from
physical custody or an alternative custody program, whichever is later.
During the period of mandatory supervision, the defendant shall be
supervised by the county probation officer in accordance with the terms,
conditions, and procedures generally applicable to persons placed on
probation for the remaining unserved portion of the sentence imposed by
the court. The period of supervision shall be mandatory and may not be
earlier terminated, except by court order. Any proceeding to revoke or
modify mandatory supervision under this subparagraph shall be conducted
pursuant to either subdivisions (a) and (b) of Section 1203.2 or Section
1203.3. During the period when the defendant is under that supervision,
unlessin actual custody related to the sentence imposed by the court, the
defendant shall be entitled to only actual time credit against the term of
imprisonment imposed by the court. Any time period that is suspended
because a person has absconded shall not be credited toward the period of
supervision.

(6) When the court isimposing a judgment pursuant to this subdivision
concurrent or consecutive to a judgment or judgments previously imposed
pursuant to this subdivision in another county or counties, the court rendering
the second or other subsequent judgment shall determine the county or
counties of incarceration and supervision of the defendant.

(7) The sentencing changes made by the act that added this subdivision
shall be applied prospectively to any person sentenced on or after October
1, 2011.

(8) The sentencing changes made to paragraph (5) by the act that added
this paragraph shall become effective and operative on January 1, 2015, and
shall be applied prospectively to any person sentenced on or after January
1, 2015.

(9) Notwithstanding the separate punishment for any enhancement, any
enhancement shall be punishablein acounty jail or state prison as required
by the underlying offense and not aswould be required by the enhancement.
The intent of the Legidature in enacting this paragraph is to abrogate the
holding in People v. Vega (2014) 222 Cal.App.4th 1374, that if an
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enhancement specifies service of sentencein state prison, the entire sentence
is served in state prison, even if the punishment for the underlying offense
isaterm of imprisonment in the county jail.

SEC. 2.5. Section 1170 of the Penal Code is amended to read:

1170. (&) (1) The Legidature finds and declares that the purpose of
sentencing is public safety achieved through punishment, rehabilitation,
and restorative justice. When a sentence includes incarceration, the
deprivation of liberty satisfies the punishment purpose of sentencing. The
purpose of incarceration is rehabilitation and successful community
reintegration achieved through education, treatment, and active participation
in rehabilitative and restorative justice programs. This purposeis best served
by terms that are proportionate to the seriousness of the offense with
provision for uniformity in the sentences of people incarcerated for
committing the same offense under similar circumstances.

(2) The Legislature further finds and declares that programs should be
availablefor incarcerated persons, including, but not limited to, educational,
rehabilitative, and restorative justice programsthat are designed to promote
behavioral change and to prepare al incarcerated persons for successful
reentry into the community. The Legislature encourages the development
of policiesand programs designed to educate and rehabilitate al incarcerated
persons. In implementing this section, the Department of Corrections and
Rehabilitation isencouraged to allow all incarcerated personsthe opportunity
to enroll in programs that promote successful return to the community. The
Legislature finds and declares that community-based organizations are an
integral part of achieving the state’s objective of ensuring that all people
incarcerated in a state prison have access to rehabilitative programs. The
Department of Corrections and Rehabilitation is directed to maintain a
mission statement consistent with these principles and shall facilitate access
for community-based programs in order to meaningfully effectuate the
principles set forth in this section.

(3) Inany casein which the sentence prescribed by statute for a person
corvicted of apublic offenseis aterm of imprisonment in the state prison,
or a term pursuant to subdivision (h), of any specification of three time
periods, the court shall sentence the defendant to one of the terms of
imprisonment specified unless the convicted person is given any other
disposition provided by law, including a fine, jail, probation, or the
suspension of imposition or execution of sentence or is sentenced pursuant
to subdivision (b) of Section 1168 because they had committed their crime
prior to July 1, 1977. In sentencing the convicted person, the court shall
apply the sentencing rules of the Judicial Council. The court, unless it
determines that there are circumstances in mitigation of the sentence
prescribed, shall also impose any other term that it is required by law to
impose asan additional term. Nothing in thisarticle shall affect any provision
of law that imposesthe death penalty, that authorizes or restrictsthe granting
of probation or suspending the execution or imposition of sentence, or
expressly provides for imprisonment in the state prison for life, except as
provided in subdivision (d). In any case in which the amount of
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preimprisonment credit under Section 2900.5 or any other provision of law
isequal to or exceeds any sentence imposed pursuant to this chapter, except
for a remaining portion of mandatory supervision imposed pursuant to
subparagraph (B) of paragraph (5) of subdivision (h), the entire sentence
shall be deemed to have been served, except for the remaining period of
mandatory supervision, and the defendant shall not be actually delivered to
the custody of the secretary or the county correctional administrator. The
court shall advise the defendant that they shall serve an applicable period
of parole, postrelease community supervision, or mandatory supervision
and order the defendant to report to the parole or probation office closest
to the defendant’s last legal residence, unless the in-custody credits equal
thetotal sentence, including both confinement time and the period of parole,
postrel ease community supervision, or mandatory supervision. The sentence
shall be deemed a separate prior prison term or a sentence of imprisonment
in a county jail under subdivision (h) for purposes of Section 667.5, and a
copy of the judgment and other necessary documentation shall be forwarded
to the secretary.

(b) (1) When a judgment of imprisonment is to be imposed and the
statute specifiesthree possible terms, the court shall, inits sound discretion,
order imposition of a sentence not to exceed the middle term, except as
otherwise provided in paragraph (2).

(2) The court may impose a sentence exceeding the middle term only
when there are circumstances in aggravation of the crime that justify the
imposition of a term of imprisonment exceeding the middle term and the
factsunderlying those circumstances have been stipulated to by the defendant
or have been found true beyond areasonable doubt at trial by the jury or by
thejudgein acourt trial. Except where evidence supporting an aggravating
circumstance is admissible to prove or defend against the charged offense
or enhancement at trial, or it is otherwise authorized by law, upon request
of a defendant, trial on the circumstances in aggravation aleged in the
indictment or information shall be bifurcated from the trial of charges and
enhancements. The jury shall not be informed of the bifurcated allegations
until there has been a conviction of afelony offense.

(3) Notwithstanding paragraphs (1) and (2), the court may consider the
defendant’ s prior convictionsin determining sentencing based on acertified
record of conviction without submitting the prior convictionsto ajury. This
paragraph does not apply to enhancements imposed on prior convictions.

(4) At least four days prior to the time set for imposition of judgment,
either party or thevictim, or thefamily of thevictim if thevictimis deceased,
may submit a statement in aggravation or mitigation to dispute factsin the
record or the probation officer’s report or to present additional facts. The
court may consider the record in the case, the probation officer’s report,
other reports, including reports received pursuant to Section 1203.03, and
statements in aggravation or mitigation submitted by the prosecution, the
defendant, or the victim, or thefamily of thevictimif thevictim is deceased,
and any further evidence introduced at the sentencing hearing.
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(5) The court shall set forth on the record the facts and reasons for
choosing the sentence imposed. The court may not impose an upper term
by using the fact of any enhancement upon which sentenceisimposed under
any provision of law. A term of imprisonment shall not be specified if
imposition of sentence is suspended.

(6) Notwithstanding paragraph (1), and unless the court finds that the
aggravating circumstances outweigh the mitigating circumstances that
imposition of the lower term would be contrary to the interests of justice,
the court shall order imposition of the lower term if any of the following
was a contributing factor in the commission of the offense:

(A) The person has experienced psychological, physical, or childhood
trauma, including, but not limited to, abuse, neglect, exploitation, or sexual
violence.

(B) The person is a youth or was a youth as defined under subdivision
(b) of Section 1016.7 at the time of the commission of the offense.

(C) Prior to the instant offense, or at the time of the commission of the
offense, the person isor wasavictim of intimate partner violence or human
trafficking.

(7) Paragraph (6) does not preclude the court from imposing the lower
term even if thereis no evidence of those circumstances listed in paragraph
(6) present.

(c) Thecourt shall state the reasonsfor its sentence choice on the record
at the time of sentencing. The court shall also inform the defendant that as
part of the sentence after expiration of the term they may be on parole for
aperiod as provided in Section 3000 or 3000.08 or postrelease community
supervision for a period as provided in Section 3451.

(d) (1) (A) Whenadefendant whowasunder 18 yearsof ageat thetime
of the commission of the offense for which the defendant was sentenced to
imprisonment for life without the possibility of parole has been incarcerated
for at least 15 years, the defendant may submit to the sentencing court a
petition for recall and resentencing.

(B) Notwithstanding subparagraph (A), this paragraph shall not apply to
defendants sentenced to life without parole for an offense whereit was pled
and proved that the defendant tortured, as described in Section 206, their
victim or the victim was a public safety officia, including any law
enforcement personnel mentioned in Chapter 4.5 (commencing with Section
830) of Title 3, or any firefighter as described in Section 245.1, as well as
any other officer in any segment of law enforcement who is employed by
the federal government, the state, or any of its political subdivisions.

(2) Thedefendant shall filetheoriginal petition with the sentencing court.
A copy of the petition shall be served on the agency that prosecuted the
case. The petition shall include the defendant’ s statement that the defendant
was under 18 years of age at the time of the crime and was sentenced to life
in prison without the possibility of parole, the defendant’s statement
describing their remorse and work towards rehabilitation, and the defendant’s
statement that one of the following is true:
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(A) The defendant was convicted pursuant to felony murder or aiding
and abetting murder provisions of law.

(B) Thedefendant does not have juvenilefelony adjudicationsfor assault
or other felony crimes with a significant potential for personal harm to
victims prior to the offense for which the sentence is being considered for
recall.

(C) The defendant committed the offense with at least one adult
codefendant.

(D) Thedefendant has performed actsthat tend to indicate rehabilitation
or the potential for rehabilitation, including, but not limited to, availing
themselves of rehabilitative, educational, or vocational programs, if those
programs have been available at their classification level and facility, using
self-study for self-improvement, or showing evidence of remorse.

(3) If any of the information required in paragraph (2) is missing from
the petition, or if proof of service on the prasecuting agency isnot provided,
the court shall return the petition to the defendant and advise the defendant
that the matter cannot be considered without the missing information.

(4) A reply to the petition, if any, shall be filed with the court within 60
days of the date on which the prosecuting agency was served with the petition
unless a continuance is granted for good cause.

(5) If thecourt finds by a preponderance of the evidencethat one or more
of the statements specified in subparagraphs (A) to (D), inclusive, of
paragraph (2) is true, the court shall recall the sentence and commitment
previously ordered and hold a hearing to resentence the defendant in the
samemanner asif the defendant had not previously been sentenced, provided
that the new sentence, if any, isnot greater than theinitial sentence. Victims,
or victim family members if the victim is deceased, shall retain the rights
to participate in the hearing.

(6) The factors that the court may consider when determining whether
to resentence the defendant to a term of imprisonment with the possibility
of parole include, but are not limited to, the following:

(A) The defendant was convicted pursuant to felony murder or aiding
and abetting murder provisions of law.

(B) Thedefendant does not have juvenilefelony adjudicationsfor assault
or other felony crimes with a significant potential for personal harm to
victims prior to the offense for which the defendant was sentenced to life
without the possibility of parole.

(C) The defendant committed the offense with at least one adult
codefendant.

(D) Prior to the offense for which the defendant was sentenced to life
without the possibility of parole, the defendant had i nsufficient adult support
or supervision and had suffered from psychological or physical trauma or
significant stress.

(E) Thedefendant suffersfrom cognitive limitations dueto mental illness,
developmental disabilities, or other factorsthat did not constitute adefense
but influenced the defendant’s involvement in the offense.
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(F) The defendant has performed acts that tend to indicate rehabilitation
or the potential for rehabilitation, including, but not limited to, availing
themselves of rehabilitative, educational, or vocational programs, if those
programs have been available at their classification level and facility, using
self-study for self-improvement, or showing evidence of remorse.

(G) Thedefendant has maintained family ties or connectionswith others
through letter writing, calls, or visits or has eliminated contact with
individuals outside of prison who are currently involved with crime.

(H) The defendant has had no disciplinary actions for violent activities
in the last five years in which the defendant was determined to be the
aggressor.

(7) Thecourt shall have the discretion to resentence the defendant in the
samemanner asif the defendant had not previously been sentenced, provided
that the new sentence, if any, is not greater than the initial sentence. The
discretion of the court shall be exercised in consideration of the criteriain
paragraph (6). Victims, or victim family membersif the victim is deceased,
shall be notified of the resentencing hearing and shall retain their rightsto
participate in the hearing.

(8) Notwithstanding paragraph (7), the court may aso resentence the
defendant to aterm that islessthan theinitial sentenceif any of thefollowing
were a contributing factor in the commission of the alleged offense:

(A) The person has experienced psychological, physical, or childhood
trauma, including, but not limited to, abuse, neglect, exploitation, or sexual
violence.

(B) The person is ayouth or was a youth as defined under subdivision
(b) of Section 1016.7 at the time of the commission of the offense.

(C) Prior to the instant offense, or at the time of the commission of the
offense, the person isor wasavictim of intimate partner violence or human
trafficking.

(9) Paragraph (8) does not prohibit the court from resentencing the
defendant to aterm that islessthan theinitial sentence, even if none of the
circumstances listed in paragraph (8) are present.

(10) If the sentence is not recalled or the defendant is resentenced to
imprisonment for life without the possibility of parole, the defendant may
submit another petition for recall and resentencing to the sentencing court
when the defendant has been committed to the custody of the department
for at least 20 years. If the sentence is not recalled or the defendant is
resentenced to imprisonment for life without the possibility of parole under
that petition, the defendant may file another petition after having served 24
years. Thefinal petition may be submitted, and the response to that petition
shall be determined, during the 25th year of the defendant’s sentence.

(11) In addition to the criteria in paragraph (6), the court may consider
any other criteria that the court deems relevant to its decision, so long as
the court identifies them on the record, provides a statement of reasons for
adopting them, and states why the defendant does or does not satisfy the
criteria.

(12) Thissubdivision shall have retroactive application.
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(13) Nothing in this paragraph is intended to diminish or abrogate any
rights or remedies otherwise available to the defendant.

(e) Notwithstanding subdivision (a), the court may recall and resentence
an incarcerated person pursuant to the compassionate release program set
forth in Section 1172.2.

(f) Notwithstanding any other provision of this section, for purposes of
paragraph (3) of subdivision (h), an alegation that a defendant is eligible
for state prison due to aprior or current conviction, sentence enhancement,
or because the defendant is required to register as a sex offender shall not
be subject to dismissal pursuant to Section 1385.

(g) A sentenceto the state prison for a determinate term for which only
one term is specified is a sentence to state prison under this section.

(h) (1) Exceptasprovidedin paragraph (3), afelony punishable pursuant
to this subdivision where the term is not specified in the underlying offense
shall be punishable by aterm of imprisonment in acounty jail for 16 months,
or two or three years.

(2) Except as provided in paragraph (3), afelony punishable pursuant to
this subdivision shall be punishable by imprisonment in a county jail for
the term described in the underlying offense.

(3) Notwithstanding paragraphs (1) and (2), wherethe defendant (A) has
a prior or current felony conviction for a serious felony described in
subdivision (c) of Section 1192.7 or aprior or current conviction for aviolent
felony described in subdivision (c) of Section 667.5, (B) has aprior felony
conviction in another jurisdiction for an offense that has al the elements of
a serious felony described in subdivision (c) of Section 1192.7 or aviolent
felony described in subdivision (c) of Section 667.5, (C) is required to
register as asex offender pursuant to Chapter 5.5 (commencing with Section
290) of Title 9 of Part 1, or (D) is convicted of a crime and as part of the
sentence an enhancement pursuant to Section 186.11 isimposed, an executed
sentencefor afelony punishable pursuant to this subdivision shall be served
in the state prison.

(4) Nothing in this subdivision shall be construed to prevent other
dispositions authorized by law, including pretrial diversion, deferred entry
of judgment, or an order granting probation pursuant to Section 1203.1.

(5) (A) Unless the court finds, in the interest of justice, that it is not
appropriatein aparticular case, the court, when imposing a sentence pursuant
to paragraph (1) or (2), shall suspend execution of a concluding portion of
the term for a period selected at the court’s discretion.

(B) The portion of a defendant’s sentenced term that is suspended
pursuant to this paragraph shall be known as mandatory supervision, and,
unless otherwise ordered by the court, shall commence upon release from
physical custody or an alternative custody program, whichever is later.
During the period of mandatory supervision, the defendant shall be
supervised by the county probation officer in accordance with the terms,
conditions, and procedures generally applicable to persons placed on
probation for the remaining unserved portion of the sentence imposed by
the court. The period of supervision shall be mandatory and may not be

95



— 15— Ch. 560

earlier terminated, except by court order. Any proceeding to revoke or
modify mandatory supervision under this subparagraph shall be conducted
pursuant to either subdivisions (a) and (b) of Section 1203.2 or Section
1203.3. During the period when the defendant is under that supervision,
unless in actua custody related to the sentence imposed by the court, the
defendant shall be entitled to only actual time credit against the term of
imprisonment imposed by the court. Any time period that is suspended
because a person has absconded shall not be credited toward the period of
supervision. A defendant who is subject to search or seizure as part of the
termsand conditions of mandatory supervision, is subject to search or seizure
only by a probation officer or other peace officer.

(6) When the court isimposing a judgment pursuant to this subdivision
concurrent or consecutive to ajudgment or judgments previously imposed
pursuant to this subdivision in another county or counties, the court rendering
the second or other subsequent judgment shall determine the county or
counties of incarceration and supervision of the defendant.

(7) The sentencing changes made by the act that added this subdivision
shall be applied prospectively to any person sentenced on or after October
1, 2011.

(8) The sentencing changes made to paragraph (5) by the act that added
this paragraph shall become effective and operative on January 1, 2015, and
shall be applied prospectively to any person sentenced on or after January
1, 2015.

(9) Notwithstanding the separate punishment for any enhancement, any
enhancement shall be punishablein acounty jail or state prison as required
by the underlying offense and not aswould be required by the enhancement.
The intent of the Legidature in enacting this paragraph is to abrogate the
holding in People v. Vega (2014) 222 Cal.App.4th 1374, that if an
enhancement specifies service of sentencein state prison, the entire sentence
is served in state prison, even if the punishment for the underlying offense
isaterm of imprisonment in the county jail.

SEC. 3. Section 5000 of the Penal Code is amended to read:

5000. (a) Any referenceto the Department of Correctionsin thisor any
other code refers to the Department of Corrections and Rehabilitation,
Division of Adult Operations.

(b) The primary objective of adult incarceration in the Department of
Corrections and Rehabilitation shal be to facilitate the successful
reintegration of the individuals in the department’s care back to their
communities equipped with the tools to be drug-free, heathy, and
employable members of society by providing education, treatment, and
rehabilitative and restorative justice programs, al in a safe and humane
environment, as set forth in the findings and declarations set forth in Section
1170.

SEC. 4. Section 2.5 of thishill incorporates amendmentsto Section 1170
of the Penal Code proposed by both this bill and Senate Bill 852. That
section of this bill shall only become operativeif (1) both bills are enacted
and become effective on or before January 1, 2024, (2) each bill amends
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Section 1170 of the Penal Code, and (3) thisbill isenacted after Senate Bill
852, in which case Section 2 of this bill shall not become operative.
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