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CALIFORNIA LEGISLATURE—2023—24 REGULAR SESSION

ASSEMBLY BILL No. 3209

Introduced by Assembly Members Berman and Robert Rivas
(Coauthor: Assembly Member Gipson)

February 16, 2024

An act to-amend;,+epeat-and-add amend Section 6380 of the Family
Code, and to-add-and-repeal add Section 490.8-ef to the Penal Code,
relating to-ertmes—and-dectaring-the-drgency-thereot—to-take-effect
Hmmediately: crimes.

LEGISLATIVE COUNSEL’S DIGEST

AB 3209, asamended, Berman. Crimes: theft: retail theft restraining
orders.

Existing law prohibits the theft of merchandise from a retail
establishment. Existing law authorizes a court, upon sentencing aperson
for specified offenses, including stalking and elder abuse, to issue a
criminal protective order prohibiting the person from contacting any
victim of their offense.

This bill would authorize a court, when sentencing a person for an
offenseinvolving theft from aretail establishment, vandalism of aretail
establishment, or battery of an employee of aretail establishment, to
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issue acriminal protective order prohibiting a person from entering the
retail establishment, including any parking lots and including other
franchise or chain locations of the retail establishment, as specified.

The bill would aso authorize a prosecuting attorney, city attorney,
county counsel, or attorney representing aretail establishment to filea
petition for theissuance of acrimina protective order of thistype against
a person who has been arrested, including, but not limited to, the
issuance of acitation in lieu of a custodial arrest, 2 or more times for
any of the offenses at the same retail establishment, as specified. The
bill would also make conforming changes.

The bill would make a violation of these orders punishable as a
misdemeanor. By creating a new crime, this bill would impose a
state-mandated local program.

Existing law requires aperson arrested for amisdemeanor to beissued
awritten notice to appear and to be released upon their signed promise
to appear, except as otherwise provided.

Thishbill would exempt aviolation of aretail establishment restraining

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish proceduresfor making that reimbursement.

Thisbill would provide that no reimbursement is required by this act
for a specified reason.

Vote: %-majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people of the State of California do enact as follows:

1 SECTION 1. Section 6380 of the Family Code is amended to
2 read:

3 6380. (@) Each county, with the approval of the Department
4 of Justice, shal, by July 1, 1996, develop a procedure, using
5 existing systems, for the electronic transmission of data, as
6 described in subdivision (b), to the Department of Justice. The
7 datashall beelectronically transmitted through the CaliforniaLaw
8 Enforcement Telecommunications System (CLETS) of the
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Department of Justice by law enforcement personnel, or with the
approval of the Department of Justice, court personnel, or another
appropriate agency capable of maintaining and preserving the
integrity of both the CLETS and the California Restraining and
Protective Order System, as described in subdivision (€). Data
entry is required to be entered only once under the requirements
of this section, unlessthe order is served at alater time. A portion
of all fees payable to the Department of Justice under subdivision
(a) of Section 1203.097 of the Pena Code for the entry of the
information required under this section, based upon the proportion
of the costsincurred by the local agency and those incurred by the
Department of Justice, shall be transferred to the local agency
actually providing the data. All datawith respect to criminal court
protective orders issued, modified, extended, or terminated under
Section 136.2 of the Penal Code, and all data filed with the court
on the required Judicial Council forms with respect to protective
orders, including their issuance, modification, extension, or
termination, to which this division applies pursuant to Section
6221, shall be transmitted by the court or its designee within one
business day to law enforcement personnel by either one of the
following methods:

(1) Transmitting a physical copy of the order to a local law
enforcement agency authorized by the Department of Justice to
enter ordersinto CLETS.

(2) Withtheapproval of the Department of Justice, entering the
order into CLETS directly.

(b) Upontheissuance of aprotective order towhichthisdivision
applies pursuant to Section 6221, or the issuance of atemporary
restraining order or injunction relating to harassment, unlawful
violence, or thethreat of violence pursuant to Section 527.6, 527.8,
or 527.85 of the Code of Civil Procedure, or the issuance of a
criminal court protective order under Section 136.2 of the Penal
Code, or aretail crime restraining order under Section 490.8 of
the Penal Code, or theissuance of ajuvenile court restraining order
related to domestic violence pursuant to Section 213.5, 304, or
362.4 of the Welfare and Institutions Code, or the issuance of a
protective order pursuant to Section 15657.03 of the Welfare and
Institutions Code, or upon registration with the court clerk of a
domestic violence protective or restraining order issued by the
tribunal of another state, as defined in Section 6401, and including
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any of the foregoing ordersissued in connection with an order for
maodification of a custody or visitation order issued pursuant to a
dissolution, legal separation, nullity, or paternity proceeding the
Department of Justice shall beimmediately notified of the contents
of the order and the following information:

(1) Thename, race, date of birth, and other personal descriptive
information of the respondent as required by aform prescribed by
the Department of Justice.

(2) The names of the protected persons.

(3) The date of issuance of the order.

(4) Theduration or expiration date of the order.

(5 Thetermsand conditions of the protective order, including
stay-away, no-contact, residency exclusion, custody, and visitation
provisions of the order.

(6) The department or division number and the address of the
court.

(7) Whether or not the order was served upon the respondent.

(8) Thetermsand conditionsof any restrictionson the ownership
or possession of firearms.

All availableinformation shall beincluded; however, theinability
to provide all categories of information shall not delay the entry
of the information available.

(c) Theinformation conveyed to the Department of Justice shall
also indicate whether the respondent was present in court to be
informed of the contents of the court order. The respondent’s
presence in court shall provide proof of service of notice of the
terms of the protective order. The respondent’s failure to appear
shall aso be included in the information provided to the
Department of Justice.

(d) (1) Within one business day of service, alaw enforcement
officer who served a protective order shall submit the proof of
service directly into the Department of Justice California
Restraining and Protective Order System, including the officer’s
name and law enforcement agency, and shall transmit the original
proof of service form to the issuing court.

(2) Within one business day of receipt of proof of service by a
person other than alaw enforcement officer, the clerk of the court
shall submit the proof of service of aprotective order directly into
the Department of Justice California Restraining and Protective
Order System, including the name of the person who served the
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order. If the court is unable to provide this notification to the
Department of Justice by electronic transmission, the court shall,
within one business day of receipt, transmit a copy of the proof of
service to a local law enforcement agency. The local law
enforcement agency shall submit the proof of service directly into
the Department of Justice California Restraining and Protective
Order System within one business day of receipt from the court.

() The Department of Justice shall maintain a California
Restraining and Protective Order System and shall make available
to court clerks and law enforcement personnel, through computer
access, all information regarding the protective and restraining
ordersand injunctions described in subdivision (b), whether or not
served upon the respondent.

(f) If acourt issuesamodification, extension, or termination of
a protective order, it shall be on forms adopted by the Judicial
Council of California and that have been approved by the
Department of Justice, and the transmitting agency for the county
shall immediately notify the Department of Justice, by electronic
transmission, of the terms of the modification, extension, or
termination.

(g) The Judicial Council shall assist local courts charged with
the responsibility for issuing protective orders by developing
informational packets describing the general procedures for
obtaining adomestic violence restraining order and indicating the
appropriate Judicial Council forms. The informational packets
shall include a design, that local courts shall complete, that
describes local court procedures and maps to enable applicants to
locate filing windows and appropriate courts, and shall also include
information on how to return proofs of service, including mailing
addresses and fax numbers. The court clerk shall provide a fee
waiver form to all applicants for domestic violence protective
orders. The court clerk shall provide all Judicial Council forms
required by this chapter to applicants free of charge. The
informational packet shall aso contain a statement that the
protective order is enforceable in any state, as defined in Section
6401, and general information about agenciesin other jurisdictions
that may be contacted regarding enforcement of an order issued
by acourt of this state.
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(h) For the purposesof thispart, “electronic transmission” shall
include computer access through the California Law Enforcement
Telecommunications System (CLETS).

(i) Only protective and restraining orders issued on forms
adopted by the Judicial Council of California and that have been
approved by the Department of Justice shall be transmitted to the
Department of Justice. However, this provision does not apply to
avalid protective or restraining order related to domestic or family
violenceissued by atribunal of another state, asdefined in Section
6401. Those orders shall, upon request, be registered pursuant to
Section 6404.

() (1) All protective orders subject to transmittal to CLETS
pursuant to this section are required to be so transmitted.

(2) This subdivision does not constitute a change in, but is
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SEC3:

SEC. 2. Section 490.8 is added to the Penal Code, to read:

490.8. (a) A court sentencing a defendant for any violation
described in subdivision (b) shall consider issuing an order
restraining the defendant from entering the premises of the retail
establishment, that may be valid for up to two years, as determined
by the court.

(b) Subdivision (a) shall apply to a person convicted of any of
the following offenses:

(1) Shoplifting in violation of Section 459.5.

(2) Any theft, including aviolation of Section 487 or 488, from
aretal establishment.

(3) Organized retail theft in violation of Section 490.4.

(4) Any vandalism of a retail establishment in violation of
Section 594.

(5 Any assault or battery of an employee of a retail
establishment while that person is working at the retall
establishment, including a violation of Section 240, 242, or 245.

(©) (1) Anorder issued pursuant to subdivision (a) shall prohibit
the restrained person from entering the retail establishment, or
being present on the grounds of, or any parking lot adjacent to and
used to service, the retail establishment.

(2) If theretail establishment is part of achain or franchise, the
court may include other retail establishments in that chain or
franchise within a specified geographic range in the order.

(d) Indetermining whether to impose aretail crime restraining
order pursuant to subdivision (a) or (€), the court shall consider
whether the retail establishment is the only place that sells food,
pharmaceuticals, or other basic life necessities within one mile of
where the individual resides, or otherwise creates undue hardship
for the individual.
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(e) (1) A prosecuting attorney, city attorney, county counsel,
or attorney representing a retail establishment may file a petition
reguesting aretail crime restraining order for an individual who
has been arrested, including, but not limited to, the issuance of a
citationin lieu of acustodial arrest pursuant to Section 853.6, two
or more times for any of the offenses listed in subdivision (b)
within the same retail establishment.

(2) Anorder issued pursuant to this subdivision shall beissued
after a hearing.

(3) Therespondent shall be personally served with notice of the
hearing and shall be entitled to representation by court-appointed
counsel.

(4) The petitioner shall bear the burden of proving, by a
preponderance of the evidence, that the respondent, on two or more
separate occasions, committed an offense described in subdivision
(b) within the retail establishment or on the grounds thereof.

(5) Thecourt may issue an order restraining the respondent from
entering the premises of the retail establishment for a period not
to exceed two years if the court finds by a preponderance of the
evidence that both of the following are true:

(A) The respondent, on two or more separate occasions,
committed an offense described in subdivision (b) within the retail
establishment or on the grounds thereof.

(B) There is a substantial likelihood that the individua will
return to the retail establishment.

(6) (A) An order issued pursuant to this subdivision shall
prohibit the restrained person from entering theretail establishment,
or being present on the grounds of, or any parking lot adjacent to
and used to service, the retail establishment.

(B) If theretail establishment ispart of achain or franchise, the
court may include other retail establishments in that chain or
franchise within a specified geographic range in the order.

(f) A violation of an order issued pursuant to this section is
punishable as a misdemeanor. Declarative of existing law,
prosecution under this section shall not preclude prosecution for
any other offenses committed during a violation of this section.

(g) Notwithstanding Section 853.6, an officer arresting aperson
for aviolation of this section is not required to release the person
pursuant to awritten notice to appear.
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(h) Declarative of existing law, a court may offer an individual
charged with aviolation of this section an opportunity to participate
inadiversion program for which they are eligible, including those
described in Title 6 (commencing with Section 976) of Part 2.

(i) If aperson subject to aretail crime restraining order issued
pursuant to this section was not present in court at the time the
order was issued or renewed, the retail crime restraining order
shall be personally served on the restrained person by a law
enforcement officer, or by aperson as provided in Section 414.10
of the Code of Civil Procedure.

() TheJudicial Council may prescribe theform of the petitions
and orders and any other documents, and may promulgate any
rules of court, necessary to implement this section.

SECH4

SEC. 3. No reimbursement is required by this act pursuant to
Section 6 of Article X111 B of the California Constitution because
the only costs that may be incurred by alocal agency or school
district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changes the penalty
for acrime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of acrimewithin
the meaning of Section 6 of Article XIII B of the California
Constitution.
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