
OFFICE OF THE GOVERNOR 
STATE OF MONTANA 

STEVE BULLOCK JOHN WALSH 
GOVERNOR LT. GOVERNOR 

May 3, 2013 

The Honorable Linda McCulloch 
Secretary of State 
State Capitol 
Helena, MT 59620 

Dear Secretary McCulloch: 

In accordance with the power vested in me as Governor by the Constitution and the laws of the State 
of Montana, I hereby veto Senate Bill 347 (SB 347), "AN ACT PROVIDING THAT A 
DIVERSION OR WITHDRAWAL OF WATER IS NOT DEGRADATION UNDER THE WATER 
QUALITY ACT; AMENDING SECTIONS 75-5-103 AND 75-5-317, MCA; AND PROVIDING 
AN IMMEDIATE EFFECTIVE DATE." 

Under existing laws protecting water quality, which have been in effect for two decades, an activity 
that decreases water flow does not have a significant impact to water quality if the decrease is within 
measurable numeric limits. A decrease in flow outside of these numeric limits may still be 
acceptable, ifthe Department of Environmental Quality (DEQ) makes certain findings based on 
specific criteria. 

SB 347 would amend the Montana Water Quality Act, replacing these protections with only a 
narrative standard that would require DEQ to determine if the decrease in flow would "have a 
reasonable possibility to cause a significant adverse impact on a fish population." 

I have several concerns with this approach. 

First and foremost, I am concerned that this change will invite substantial litigation, delaying the 
creation ofjobs. SB 347 would replace a set standard that is measurable and understood ("decrease 
in the mean monthly flow of a surface water by less than 15% or the seven-day 10 year low flow by 
less than 10%"), with a narrative description that is subject to dispute and differing scientific 
opinions. The vagueness of the narrative standard in SB 347 was identified by several parties during 
the legislative process. This is sure to generate litigation. 

Second, the reference to "a fish population," while very important, is not consistent with our laws 
relating to surface water quality which generally focus on protecting "aquatic life" as the yardstick. 
A stream should be protected from dewatering even if it does not contain fish. Besides, every angler 
knows that healthy aquatic insects are critical for healthy fish populations. 

Third, the Legislature has previously determined that the impacts on existing beneficial uses of 
water are an important consideration (section 75-5-301 (5)(c)(i), MCA). SB 347 does away with this 
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consideration, except when protecting "a fish population" also happens to protect these other uses of 
water (or where the decrease in flow is for a beneficial use, which is then reviewed for its impacts on 
senior water right holders under Title 85, Chapter 2, MCA). 

I proposed amendments to address these concerns and to provide existing applicants and permit 
holders some flexibility in meeting the new requirements. Unfortunately, the Senate leadership 
refused to take my amendments to the floor for a vote. 

I am requesting that the Board of Environmental Review conduct a public process to examine its 
existing rules regarding the regulation of flow for water quality purposes and consider whether those 
rules are reasonable and protective of public health and the environment. 

For these reasons, I now veto SB 347. 

Sincerely, 
~ 

STEVE BULLOCK 
Governor 

cc: 	 Legislative Services Division 
Jeff Essmann, President ofthe Senate 
Mark Blasdel, Speaker of the House 


