
 

State of New Mexico 

 
April 5, 2013 

 

SENATE EXECUTIVE MESSAGE NO. 53 

 

The Honorable Mary Kay Papen, President Pro Tempore 

And Members of the New Mexico State Senate 

State Capitol Building 

Santa Fe, NM 87501 

 

Dear President Pro Tempore Papen and Members of the Senate:  

 

Pursuant to the Constitution of the State of New Mexico, Article IV, Section 22, I 

hereby VETO and return SENATE BILL 294, which was enacted during the Fifty-First 

Legislature, First Session, 2013. 

 

Senate Bill 294 would create a new section in the New Mexico Statutes entitled the 

Criminal Record Expungement Act.  This bill would allow for a drastic departure from 

current case law and the statutory provisions regarding criminal record expungement 

contained in NMSA 1978, § 29-3-8.1 which allow for certain misdemeanor and petty 

misdemeanor arrest records to be expunged.  SB 294 would allow for the expungement 

of both misdemeanor and felony criminal arrest records, other public records, and even 

records evidencing certain convictions including domestic violence. These records 

would be removed from all public databases and websites, shielded from public 

inspection, and their contents would be treated as if the events never occurred. 

 

Signing this piece of legislation into law would fundamentally and negatively alter the 

New Mexico criminal justice system and place a significant impediment on the public’s 

and media’s right to know about information relating to convictions, arrests, and other 

criminal proceedings. 

 

In addition, this bill presumes that innocence is the primary reason an individual would 

not be convicted of a charged crime—and thus, according to the legislation, be 

deserving of having the arrest expunged from his/her public record. However, there are 

a litany of other reasons why someone could be charged with a crime, but not 

convicted. For example, victims of domestic violence, child abuse, and other serious 

crimes may be intimidated, pressured or threatened into not testifying at the offender’s 

trial and, as such, the offender is able to avoid a conviction for a crime that he/she 

committed. Gang offenders are notorious in their efforts to intimidate their victims.  A 



dismissal of charges is not necessarily a declaration of innocence.  This bill would 

claim that the public and the media do not have the right to know the details about the 

offender’s official arrest and criminal allegations. 

 

This bill would allow for the expungement of arrest and trial records of crimes ranging 

from municipal offenses to felonies, so long as there is no conviction – including sex 

offenses, batteries, assaults, domestic violence offenses, and other heinous crimes. But 

even more concerning is that it also provides for the expungement of convictions for 

certain crimes, including domestic violence, allowing a court to decide that the public 

and media no longer deserve to know about an individual’s convictions. 

 

Employers should have access to this information, and it would be tragic for a parent to 

lose their ability to inquire into the background of a potential childcare provider who, 

hypothetically, had been arrested multiple times for child abuse, or been convicted 

previously of domestic violence. I agree with those who aim to foster a more open and 

transparent government, who believe that citizens and the press have a right to access 

non-conviction and conviction records, and I oppose a bill that would censor that 

access. The Foundation for Open Government, in the copy of a letter provided to my 

office last year, put it well: 

 

―Members of the public are not merely passive observers of, or 

occasional participants in, court proceedings. Rather, members of the 

public are the authors and overseers of everything that happens in the 

courts. The public itself is the plaintiff in criminal cases ... The public 

also elects sheriffs, prosecutors and judges who administer justice on its 

behalf. So does the public have an interest in learning the final 

disposition of criminal cases? Without a doubt.‖ 

 

The New Mexico Coalition Against Domestic Violence also voiced their concerns last 

year with this legislation: 

 

―As you know, by the time a person is actually convicted of domestic 

violence, there is a strong likelihood that violence has been going on for 

some time. We all understand that domestic violence is underreported to 

law enforcement. Therefore, a conviction probably indicates a long 

history of violent behavior, information that public safety demands be 

available … Finally, as you know, most domestic violence crimes are 

charged as misdemeanors, but not uncommonly have been pled down 

from felonies in order to expedite disposition of the case. Therefore, a 

very violent and serious crime, of a felonious nature, may still be 

expunged, seriously risking the health and safety of victims and our 

communities.‖ 

 

Whether the ultimate disposition of a case is an acquittal, a dismissal, a conditional 

discharge, or a prison sentence, these are public events paid for with taxpayer money 

and they belong in a public index that is readily accessible to the public and the media. 



 

Attempting to shield an individual’s arrest or conviction record through complicated 

and potentially confusing regulations on public records and public websites has far-

reaching consequences that undermine personal safety as well as the public’s and 

media’s right to know. 

 

Respectfully yours, 

 

 
Susana Martinez 

Governor 

 

 

RECEIVED FROM THE OFFICE OF THE GOVERNOR 

 

 

 

 


