
 

 

 

 

 

 

 

 

March 7, 2012 

 

 

 

SENATE EXECUTIVE MESSAGE NO. 118 

 

 

 

 

The Honorable Timothy Z. Jennings, President Pro Tempore 

And Members of the New Mexico State Senate 

State Capitol Building 

Santa Fe, New Mexico 87501 

 

 

Dear President Pro Tempore Jennings and Members of the Senate: 

 

Pursuant to the Constitution of the State of New Mexico, Article IV, Section 22, I hereby 

VETO and am returning SENATE BILL 59, as amended, enacted by the Fiftieth 

Legislature, Second Session, 2012. 

 

In its original form, this was an excellent bill that would have significantly strengthened 

public safety efforts by unequivocally expanding the type of crimes eligible for the 

harshest sentence available under the law – life in prison without the possibility of parole.  

Unfortunately, this bill was changed from one that toughened penalties for child killers to 

one that weakened penalties for serious youthful offenders – including those who murder 

police officers.  

I applaud Senator Mary Jane Garcia’s efforts in introducing this bill.  As introduced, this 

bill would have made life without parole available as a potential sentence for defendants 

convicted of first degree murder of a child under the age of thirteen.  This sentence would 

have been available regardless of the circumstances surrounding that child’s murder.  The 

tender age of the victim would be enough of a justification for sentencing the killer to life 

without parole.  Before it was amended in the Senate Judiciary Committee, this bill 

would have made life without parole available as a sentence for someone like Tiffany 

Toribio.  Just days ago, Tiffany Toribio pled guilty to murdering her young son by 

suffocating him and then burying him in an Albuquerque playground.   
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However, the committee amendment gutted the original purpose of the bill, leaving the 

bill no stronger that current law when it comes to child killers. In order to receive the 

enhanced sentence of life without parole, the murderer would have to commit the crime 

after the child was “forcibly abducted.”  Clearly, Ms. Toribio did not forcibly abduct her 

son before she intentionally killed him.  Senator Garcia’s original bill would have 

provided for an aggravating circumstance in sentencing, while the amended bill does not.  

When the committee rewrote this bill to eliminate its original purpose, it resulted in a 

final bill that does not effectively add anything new to the law.   

Under current law, an aggravating circumstance is already available to increase the 

sentence to life without parole for anyone who intentionally kills a victim, regardless of 

age, in the commission of or attempt to commit kidnapping, criminal sexual contact of a 

minor, or criminal sexual penetration.  This current law covers the situation the Senate 

Judiciary Committee’s amendment would address – murder following the forcible 

abduction of a child under thirteen years of age.  In reality, the existing provision is 

broader and accomplishes more than the committee amendment, covering a broader range 

of child murders.  The committee’s amendment requires forcible abduction to justify life 

without parole; existing law allows such a sentence even when the kidnapping (or 

attempted kidnapping) is committed by deception and without force.   

In addition to amending the bill so that it would apply to fewer child murderers than 

originally intended, the Senate Judiciary Committee added another amendment stating 

that “aggravating circumstances shall not be considered for a serious youthful offender in 

a capital felony case.”  This amendment would insulate vicious killers from the sentences 

they deserve – and could receive under current law.  Serious youthful offenders are 

defendants fifteen to eighteen years of age who are charged with first degree murder, 

which is a capital felony.  Under existing law, these offenders are treated as adults and 

sentenced under the Adult Criminal Sentencing Act, rather than the Children’s Code, 

which sets the sentencing parameters for all crimes committed by “children” other than 

first degree murder.  If the offender is under the age of eighteen, the sentencing judge has 

broad discretion in sentencing for a conviction of first degree capital murder, up to life in 

prison without parole if aggravating circumstances are present.  This means that, if a 

seventeen year old (one week away from his eighteenth birthday) intentionally kills a 

police officer in the line of duty, life without parole is a possible sentence.  However, this 

bill, as amended, would shield this cop-killing teenager from that sentence.      

If passed in its original form, I would have strongly supported this bill.  It is unfortunate 

and disheartening that the Senate Judiciary Committee undermined Senator Garcia’s 

good intentions, amending the bill to create a redundant aggravating circumstance 

covering murder after forcible abduction and weakening the law as it applies to serious 

youthful offenders.  Hiding behind the guise of Senator Garcia’s positive efforts to 

strengthen the law, members of the Senate Judiciary Committee strategized to fool New 

Mexicans into believing the committee was advocating for the imposition of the harshest 

penalty afforded under the law for child murderers, all while weakening the law to 

benefit the criminal defendants convicted of the most atrocious crimes.   
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A number of law enforcement agencies have voiced their concern with this legislation: 

 “[This bill] removes the prosecutor, jury, and judge from exercising 

discretion, where appropriate to apply aggravating circumstances on a 

serious youthful offender at a level equal to an adult… the bill limits 

appropriate sentencing for dangerous individuals without the tempering of 

the prosecutors, juries and judges proper filter.” – New Mexico Sheriffs’ 

and Police Association 

“Senate Bill 59 removes the District Attorney’s ability to ask for 

aggravating circumstances, the jury’s ability to deliberate whether 

aggravating circumstances apply; and the judge’s discretion to sentence a 

[serious youthful offender] to life without parole.” – Gorden Eden, Jr., 

Secretary, Department of Public Safety  

 

 Under this bill, “a [serious youthful offender] charged with capital murder 

can NEVER be subject to the aggravating circumstance that may apply in 

an [adult] murder case.” – Alfonso Solis, Chief of Police, Roswell Police 

Department 

 

“The amendments to SB 59 appear to limit the ability and discretion of 

prosecutors and judges to sentence a serious youthful offenders [sic] who 

can be a menace to the law abiding citizens in communities across ou[r] 

state…. Additionally, a concern the Fraternal Order of Police has regarding SB 

59 [is] the possibility of [a serious youthful offender] charged with a capita[l] 

murder can never be subject to aggravating circumstances that may apply in a 

murder case…. In closing, the Fraternal Order of Police which is the largest 

professional organization in New Mexico and in the country recommends that SB 

59 as amended be vetoed.” – Robert Martinez, President, Fraternal Order of 

Police 

 

“The passage of this bill reverses long-standing sentencing guidelines, and 

weakens public safety; I strongly urge you to veto it.” – Richard Williams, 

Chief of Police, Las Cruces Police Department 

 

Since Governor Richardson’s repeal of the death penalty, the harshest sentence available 

against a convicted capital murderer is a sentence of life without the possibility of release 

or parole.  The Senate Judiciary Committee removes any argument that the prosecution 

may have in pursuing this sentence for serious youthful offenders.  Instead, surviving 

family members of murder victims will be forced to accept that their loved one’s killer 

will face a maximum sentence of thirty years with the opportunity for parole – and that 

this sentence may be reduced by as much as fifty percent with good time credit – simply 

because the killer was just short of his or her eighteenth birthday at the time of the crime.   
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On the opening day of the 2012 Regular Session, I vowed to New Mexicans that I would 

support legislation that strengthens the public safety laws by ensuring the harshest 

penalties for violent offenders, which includes restoring the death penalty for the most 

heinous crimes. Signing this bill would be inconsistent with my commitment to New 

Mexicans, and I WILL NOT make concessions that weaken the penalties for capital 

murder, regardless of the age of the offender.   

 

Respectfully yours, 

 

 

 

 

Susana Martinez 

Governor 

 

RECEIVED FROM THE OFFICE OF THE GOVERNOR 

 

Time:  _________________   a.m.  p.m. 

Date:  _________________  2012            By__________________________________ 

           Secretary of State                                                             

 

 

 

Time:  _________________  a.m.  p.m. 

Date:  _________________  2012  By  ________________________________ 

      Chief Clerk of the Senate 

 

 

 

 

 


