
OFFICE OF THE GOVERNOR 
STATE OF MONTANA 

BRIAN SCHWEITZER JOHN BOHLINGER 

GOVERNOR LT. GOVERNOR 

May 6,2011 

The Honorable Linda McCulloch 
Secretary of State 
State Capitol 
Helena, MT 59620 

Dear Secretary McCulloch: 

In accordance with the power vested in me as Governor by the Constitution and the 
laws of the State of Montana, I hereby veto Senate Bill No. 379 (SB 379), "AN ACT 
GENERALLY REVISING COUNTY ZONING LAWS; REVISING PROCEDURES FOR 
THE ESTABLISHMENT OR REVISION OF BOUNDARIES FOR A ZONING DISTRICT 
AND THE ADOPTION OR AMENDMENT OF ZONING REGULATIONS; CLARIFYING 
ZONING PROTEST REQUIREMENTS; PROVIDING THAT A BOARD OF COUNTY 
COMMISSIONERS MAY VOTE TO OVERRIDE A SUCCESSFUL PROTEST UNDER 
CERTAIN CIRCUMSTANCES; REQUIRING THE BOARD OF COUNTY 
COMMISSIONERS TO DEVELOP FINDINGS OF FACT TO OVERRIDE A ZONING 
PROTEST; CLARIFYING PROCEDURES FOR THE ADOPTION OF ZONING 
REGULATIONS AND BOUNDARIES; AMENDING SECTIONS 76-2-101 AND 76-2
205, MCA; AND PROVIDING A CONTINGENT EFFECTIVE DATE." 

Current Montana law sets forth a complex procedure for counties to successfully enact 
county-initiated zoning (so-called "Part 2" zoning, authorized under Title 76, chapter 2, 
part 2, MCA), to promote the public health, safety, morals, and general welfare. These 
provisions recently have been challenged in several Montana counties as an unlawful 
delegation of legislative authority to private parties (under the current statute, for no 
reason or any reason, certain landowners may override a county commission, which 
must make its decisions based on legal criteria to protect the public interest) and a 
violation of equal protection (only certain landowners are authorized to protest). 

In expressed anticipation of a Montana Supreme Court decision holding the current 
protest provisions unconstitutional, SB 379 provides statutory changes that would take 
effect only if and when such a court decision is issued. The changes under SB 379, 
however, are deficient from the get-go, as they fail to remedy the bases for the legal 
challenges to the current law and would continue to allow and further impair the ability 
of county commissioners to prevent a few large landowners from blocking zoning 
regulations meant to promote the public interest of all the residents in the community. 

First, SB 379 provides county commissioners with the ability to override a zoning 
protest, but makes that override exceedingly difficult to attain by requiring a 
supermajority vote of the county commission. Current law provides that if a certain 
percentage of specific landowners protest a county's adoption of Part 2 zoning, county 
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commissioners cannot adopt the proposed zoning. Under SB 379, if a certain percent 
of landowners in the proposed district protest the proposed zoning, the landowner 
protest could be overridden, but only by a unanimous vote of the commission in the 
majority of Montana counties. Senate Bill 379 also extends these same protest 
provisions and override requirements to citizen-initiated zoning, known as "Part 1" 
zoning (codified at Title 76, chapter 2, part 1, MCA). 

Second, in order to even consider an override, SB 379 would require county 
commissions to analyze the potential economic impact of the proposed zoning action on 
the property values of only the protesting landowners (not other landowners) and make 
a finding that no less restrictive means exist to promote the public interest. These 
heightened and selective standards for the adoption of zoning are not consistent with 
the well-settled rational basis review of local zoning regulations. They are unnecessary, 
unreasonable, and counterproductive. 

In short, the protest provisions contained in SB 379 elevate the rights of a minority of 
landowners over the rights of the community as a whole, and over other landowners 
whose quality of life and economic interests may also be affected - whether positively 
or negatively - by zoning. Moreover, if SB 379 takes effect because the current law is 
found to be unconstitutional, its provisions do not appear to remedy the current statutes 
being challenged. Local government officials should not be unreasonably limited in their 
ability to protect the interests of all their residents and the long-term development goals 
of their communities. It is for these reasons that I have vetoed SB 379. 

N SCHWEITZER 
GOVERNOR 

cc: Legislative Services Division 


