
OFFICE OF THE GOVERNOR 
STATE OF MONTANA 

BRIAN SCHWEITZER JOHN BOHLINGER 
GOVERNOR LT. GOVERNOR 

May 10, 2011 

The Honorable Linda McCulloch 
Secretary of State 
State Capitol 
Helena, MT 59620 

Dear Secretary McCulloch: 

In accordance with the power vested in me as Governor by the Constitution and the laws of the 
State of Montana, I hereby veto House Bill No. 405 (HB 405), "AN ACT CREATING THE 
MONTANA MEDICAL CARE EFFICIENCY AND COST REDUCTION THROUGH THE 
REDUCTION OF DEFENSIVE MEDICINE ACT; PROVIDING FOR CIVIL IMMUNITY TO 
MEDICAL PROVIDERS WHO APPLY CLINICAL JUDGMENT TO OMIT TESTS, 
PROCEDURES, TREATMENT, OR OTHER THERAPEUTIC INTERVENTIONS UNLESS 
MEDICAL MALPRACTICE IS SHOWN BY CLEAR AND CONVINCING EVIDENCE; AND 
AMENDING SECTIONS 27-1-734, 27-1-736, 27-1-739, 37-3-806, AND 50-6-317, MCA." 

Notwithstanding Montana's constitutional provision, found at Article II, § 16, assuring a remedy 
to all Montanans for every injury sustained, HB 405 would virtually immunize physicians from 
liability for their omissions so long as the physician documented the basis for the omission 
(which would become the standard of care) and another physician attested that the standard 
was met. Thus, the physician, him- or herself, would establish the applicable standard of care 
through the circular logic spelled out in the bill. The only way to pierce the shield of immunity 
would be in the event an expert for the injured person testified that the omission fell below any 
recognized standard of care and that the judgment resulting in the omission fell below that 
standard. So long as the treating physician found another physician to testify in support, the 
case would be dismissed with no evidence allowed to show that a community or nationally
based standard of care was violated. Even then, the expert for the injured person would have to 
satisfy by "clear and convincing." not a preponderance of the evidence, that the physiCian's 
omissions constituted malpractice. 

I issue this veto because I do not believe the bizarre, self-aggrandizing standard established in 
the bill provides adequate patient protection. The healthcare industry in Montana already has 
dozens of statutory liability protections, and I see no reason to add HB 405 to that long list. 
Finally, I note that the Montana Medical Legal Panel's March 12, 2010 report shows that in 2008 
and 2009, the number of medical malpractice claims in Montana as a percentage of Montana 
health care providers was lower than at any time since 1981. 
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