
VETO MESSAGE - No. 6819
 
TO THE ASSEMBLY:
 
I am returning herewith, without my approval, the following bill:
 
Assembly Bill Number 3233-B, entitled:
 
    "AN ACT to amend the executive law, in relation to the establishment
      of  the  independent  office  of the child advocate; and repealing
      certain provisions of such law  relating  to  the  office  of  the
      ombudsman"
 
    NOT APPROVED
 
  This  bill  would  create the Independent Office of the Child Advocate
(IOCA). Among other things, the IOCA would investigate the condition  of
individuals  confined  in  various juvenile facilities; make recommenda-
tions for changing law, regulations or policies; and advocate on  behalf
of  those in juvenile facilities. To carry out these functions, the head
of IOCA would have authority to appoint staff within appropriations, and
IOCA could subpoena documents and  witnesses,  and  take  "formal  legal
action" if necessary to protect the rights of those who would fall with-
in its bailiwick.
 
  I fully support the principle of establishing an independent oversight
body to ensure that Office of Children and Family Services (OCFS) facil-
ities are being managed appropriately and in such a manner that protects
the  residents  of  those facilities. Indeed, I proposed the creation of
just such an entity in Governor's Program  Bill  No.  273,  and  I  have
repeatedly sought to reach an agreement with the Legislature on the bill
before  me that would remedy its flaws. Nonetheless, the Legislature has
declined to amend this bill to fix its several substantial problems. For
that reason, and with great regret, I am constrained to veto this bill.
 
  First, and foremost, while the Governor's bill  would  shift  existing
  _____
OCFS  titles  to  the  new oversight entity, and thereby impose no addi-
tional costs on the State, the Division of the  Budget  (DOB)  estimates
that  this  bill  would have an initial cost of $6.2 million, and annual
costs of $3.2 million each year thereafter. In submitting my own Program
Bill, I took care that the functions of the new body  would  be  carried
out  within  existing  resources,  and proposed a plan in which existing
OCFS titles would be eliminated so that their funding could be  used  by
the  existing  entity.  This  bill, however, provides far more expansive
responsibilities to the new entity, and no means to limit costs.
 
  Second, the bill would  eliminate  the  statutory  authority  for  the
  ______
Office  of  the Ombudsman within OCFS. The Ombudsman responds to day-to-
day issues raised by youth in OCFS custody on a daily basis.  The  spon-
sors'  notion appears to be that the functions of the ombudsman would be
carried out by the IOCA. I cannot agree to such  a  proposal.  It  makes
little  sense  to  hand over such responsibility to an outside watchdog,
which cannot engage in the kind of non-adversarial interaction with  the
staff  and  residents  that the role of the Ombudsman requires, and that
have made that office a highly successful tool in  ensuring  the  proper
functioning of OCFS facilities.



 
  Third,  the  bill contains a number of significant technical problems.
  _____
For one thing, it is deeply inconsistent as to the types  of  facilities
that  would  come  under the IOCA's purview. At various points, the bill
states that the new Office will cover "juvenile justice facilities," the
"juvenile  justice system," "publicly funded" juvenile justice programs,
facilities "overseen by OCFS", and "jails or prisons."   Each  of  these
terms  have widely different meanings, which would result in a different
scope of coverage.  Inevitably,  these  internal  inconsistencies  would
produce  unnecessary  disputes  and  litigation.   Similarly, the bill's
provision allowing the IOCA to take legal action in regard to violations
is extremely unclear, and likely to produce significant legal battles if
it were ever exercised. It is not clear, for example, who  would  repre-
sent  IOCA,  in  what forum it would operate, and what kind of relief it
would be authorized to seek.
 
  The reform of our juvenile justice system has been, and will remain, a
priority of this Administration. It is therefore profoundly  frustrating
that  I  am  faced  with  an unnecessarily costly and technically flawed
bill. The Executive Chamber repeatedly sought to engage the sponsors and
central staff of both houses on this bill, providing proposed  revisions
to address the problems set forth above and making clear that I would be
flexible  if  needed  to  reach agreement. Nonetheless, despite repeated
meetings, the Assembly in particular has refused to enter into a negoti-
ation on the bill. I am deeply disappointed in this  wholly  unnecessary
refusal  to  reach  an  agreement  which was easily attainable. I cannot
agree, however, to bring about the costs and confusion that would result
from enactment of this legislation.
 
  Once again, I invite the Legislature to negotiate a  bill  that  would
meet  all  of  our  goals,  through  the  appropriate  process of mutual
discussion and agreement. In that regard, the primary point of disagree-
ment I have with the sponsors relates to the cost of this  bill,  and  I
will  not  change  my position on the need to have legislation that does
not impose additional burdens on the State as calculated by the Division
of the Budget. I am confident, though, that if the  sponsors  will  work
with me to address this issue, that we can agree upon legislation that I
will sign.
 
  The bill is disapproved.                  (signed) DAVID A. PATERSON


