
  VETO MESSAGE - No. 6808
 
TO THE ASSEMBLY:
 
I am returning herewith, without my approval, the following bill:
 
Assembly Bill Number 10058-B, entitled:
 
    "AN  ACT to amend the penal law, in relation to the crime of assault
      on the operator of a for-hire vehicle"
 
    NOT APPROVED
 
  Driving a for-hire vehicle can be a dangerous profession, and the laws
of this State therefore contain special sentence-enhancement  provisions
when  a  for-hire driver is the victim of certain violent offenses, such
as robberies, and attempted robberies,  certain  assaults,  manslaughter
and  attempted murder. This bill would add two additional crimes to this
list of specified offenses: the class D violent felony of Assault in the
Second Degree as defined in Penal Law Section 120.05  and  the  class  A
misdemeanor  of  Assault  in  the  Third  Degree as defined in Penal Law
Section 120.00.
 
  I fully support adding second-degree assault to the types of specified
offenses for which an enhanced sentence is mandated when the  victim  of
the  crime  is  a  for-hire  driver.  There are twelve different ways to
commit second-degree assault, including (a) intentionally causing  seri-
ous  physical  injury  to  a  person; (b) intentionally causing physical
injury to a person with a deadly weapon or dangerous instrument; and (c)
recklessly causing serious physical injury to a  person  with  a  deadly
weapon or dangerous instrument. These types of assaults are likely to be
common  against  for-hire  drivers, and it is possible that the existing
specified offenses may be insufficient to cover  every  circumstance  in
which for-hire drivers are the victims of these types of violent crimes.
 
  Adding  the  class  A misdemeanor crime of third-degree assault to the
list of specified offenses is,  however,  more  problematic.  Initially,
under  the  bill the mandatory sentence for a person convicted of third-
degree assault against a for-hire driver would be  a  two-year  definite
term.    Currently,  the maximum term for third-degree assault - and for
any other class A misdemeanor - is a one-year definite sentence. Indeed,
the very definition of  a  "misdemeanor"  is  an  offense  for  which  a
sentence  of  no  longer  than  one  year  can be imposed. See Penal Law
                                                           ___
Section 10.00(4).
 
  I am concerned about the impact on  the  criminal  justice  system  of
allowing  a felony-level sentence for a misdemeanor crime. Indeed, there
are  several  important  and  fundamental  reasons  not  to   take   the
unprecedented  step of allowing (and in this case mandating) a misdemea-
nor sentence in excess of one year. First,  under  the  New  York  State
Constitution,  any offense for which a sentence of more than one-year is
permitted must be presented to the grand  jury.  Second,  any  defendant
facing  imprisonment  for more than one year is entitled to a trial by a
jury of 12 members. Third, enacting this bill would create the anomalous
result that the mandated sentence for a misdemeanor  assault  against  a
taxi-driver  would  be  greater  than the minimum sentence for a class E
violent felony (1 1/2 year determinate) and a class E non-violent felony



(1 to 3 year indeterminate term).
 
  While it may be appropriate to allow  such  an  enhanced  felony-level
sentence  for  what  would ordinarily be a misdemeanor assault against a
for-hire driver, I believe that doing so in this manner - rather than by
enacting a new class E felony crime of assault against a for-hire driver
-  is  inappropriate.  Moreover,  doing  so here is likely to lead other
groups to request similar protections. Creating these types of  sentenc-
ing  anomalies will only make our already complicated sentence structure
in New York even more complex and difficult to understand.    I  do  not
agree  with  the  Legislature that it is appropriate to upend such long-
standing principles of New York criminal law to address  one  particular
issue.
 
  I  also  am  concerned  that  the legislature would require a two-year
definite sentence for this  offense.  The  Sentencing  Commission  which
reported  to  the  Governor  in January 2009 persuasively argued against
mandatory sentencing and  the  historic  Rockefeller  Drug  Law  Reforms
achieved  in  2009  rejected  mandatory  minimum sentences for low-level
crimes and emphasized judicial discretion. The Assembly  sponsor  should
not dismiss that hard fought value so cavalierly, perhaps because of the
pandering  opportunity presented by the political appeal of this partic-
ular bill.
 
  The bill is disapproved.                    (signed) DAVID A. PATERSON


