
VETO MESSAGE - No. 6812
 
TO THE ASSEMBLY:
 
I am returning herewith, without my approval, the following bill:
 
Assembly Bill Number 10973-A, entitled:
 
    "AN  ACT to amend the social services law, in relation to the place-
      ment of homeless sex offenders in Suffolk county"
 
    NOT APPROVED
 
  Ensuring public safety must be a paramount concern of government. With
respect to sex offenders, New  York  has  adopted  a  comprehensive  Sex
Offender  Registry  (SOR) that imposes certain reporting requirements on
sex offenders, so that both law enforcement and  the  public  will  know
whether  anyone  living  in their community may pose a danger to them or
their children. By the creation of the SOR, the  Legislature  recognized
that  keeping  track  of  sex offenders is a matter of statewide concern
that should be addressed on a  statewide  basis.  This  bill,  which  is
applicable to a single county, fails to provide an effective solution to
whatever  problems  may  exist in monitoring the whereabouts of homeless
sex offenders.
 
  Under the Sex Offender Registration  Act  (SORA),  sex  offenders  are
required  to  notify the Division of Criminal Justice Services (DCJS) of
any change in residency within 10 days of a move. An offender's  failure
to  provide  such notice is prosecutable as a class E felony. In certain
instances,  public  officials  -  prison  and  hospital  officials,  and
probation  and  parole  officers  - also must notify DCJS when offenders
under their care or custody change their addresses.
 
  This bill would place a similar notification obligation on the Commis-
sioner of Social Services in Suffolk County, when he or she "knows" that
a person required to register under SORA has been placed in "any form of
temporary emergency housing." Significantly, and unlike the other public
official notification provisions, the Commissioner's notification  would
satisfy  the  offender's  own  obligation  to  notify DCJS of his or her
change in address.
 
  The Office of Temporary and Disability  Assistance  (OTDA)  has  ques-
tioned  whether  this bill violates the home rule requirements contained
in Article IX of the New York  State  Constitution,  and  I  share  that
concern.     Under  home  rule  principles,  the  State  Legislature  is
restricted in enacting a special law that affects a  local  government's
property,  affairs  or government unless it receives a home rule message
from the local government. There  is  an  exception  to  the  home  rule
requirement  when the law has a direct and reasonable relationship to an
accompanying substantial State concern.
 
  Keeping track of sex offenders is undoubtedly a matter of  substantial
State  concern,  as evidenced by New York's creation of SOR. However, it
is not so clear why a special notification  regime  applicable  only  to
Suffolk County is a matter of substantial State concern. Nor is it clear
why it is a matter of statewide concern to relieve only Suffolk County's
homeless  sex  offenders  from  the  personal obligation to report their
whereabouts to DCJS that is applicable to every other  sex  offender  in



 
the  State. Indeed, doing so would essentially immunize Suffolk County's
homeless sex offenders from the criminal liability that would be  appli-
cable to every other sex offender who fails to report an address change.
As  a  result, I believe that there is a strong possibility that a court
would conclude that this bill violates  the  State  Constitution's  home
rule provision.
 
  Even  if  this  bill does not violate home rule requirements it raises
Equal Protection concerns because it  would  essentially  give  immunity
from  prosecution  to non-reporting sex offenders in Suffolk County that
would not be available to any other sex offenders in this  State.  Thus,
this  bill  could elicit legal challenges, and potentially result in the
inability to prosecute any sex offender for failing to notify DCJS of an
address change.
 
  Finally, both DCJS and OTDA have raised serious policy concerns  about
the  impact of this bill. First, if the Commissioner did not know that a
homeless person was a registered sex offender, he or she would not  have
any obligation to report the offender's placement in temporary emergency
housing,  However,  the  offender  may assume that such notification was
made, and may therefore not report an address change. In that case,  the
sex offender registry would not accurately reflect the offender's where-
abouts. Second, shifting the burden of notification to the Commissioner,
rather than the offender, is contrary to the intent and purpose of SORA.
One  key  to ensuring compliance with SORA is to hold offenders account-
able for their actions. If sex offenders are not  held  accountable  for
failing  to  provide  required information, they may be less inclined to
make notifications when moving in the future.
 
  Although I share the sponsors'  concerns  about  the  difficulties  in
ensuring that the SOR contains accurate information regarding the where-
abouts  of  all  sex offenders, I cannot approve a bill that is of ques-
tionable constitutional validity  and  fails  to  provide  an  effective
statewide solution to these difficulties.
 
  The bill is disapproved.                    (signed) DAVID A. PATERSON
                               __________


