
VETO MESSAGE - No. 6743
 
TO THE ASSEMBLY:
 
I am returning herewith, without my approval, the following bill:
 
Assembly Bill Number 2132, entitled:
 
    "AN  ACT  to  amend  the  correction  law, in relation to failure to
      register as a sex offender"
 
    NOT APPROVED
 
  One of the government's primary responsibilities  is  to  protect  its
citizens from harm. Nowhere is this more challenging than in our body of
laws  concerning sex offenders, including New York's Sex Offender Regis-
try Act (SORA). While this bill seeks to address and enforce one partic-
ular aspect of the Registry - the need to ensure that sex offenders  are
complying  with registration and address verification requirements - the
solution proposed in this bill is not comprehensive, may be  unconstitu-
tional,  and will impose an unfunded mandate on the Division of Criminal
Justice Services (DCJS). For these reasons, I cannot approve it.
 
  Under this bill, when a sex  offender  has  been  determined  to  have
violated  one  of  SORA's  registration or address verification require-
ments, the period of time the offender  failed  to  register  or  verify
shall be added to the period of time such offender is required to regis-
ter,  and  DCJS,  "except when lifetime registration is required," shall
notify the offender of the additional registration  requirement.    This
amendment  is intended to enforce the statutory registration and verifi-
cation requirements by adding the time during which the violation occurs
to the length of the required registration periods for violators.
 
  Unfortunately, because the highest  risk  sex  offenders  are  already
subject to lifetime registration, this bill would only impact the lowest
risk  offenders  who  are subject to a 20-year registration requirement.
Moreover, even for a low risk offender, it is already a Class  E  felony
for  a  first  offender  who  fails to register or verify as required by
statute, and a Class D felony for a second offense.  If  the  threat  of
criminal  sanctions does not provide sufficient incentive to comply with
the statutory requirements, it  is  questionable  whether  a  period  of
increased registration would do so.
 
  In  addition  to  failing  to  address enforcement of registration and
verification requirements for moderate and  high  risk  offenders,  this
bill raises other concerns. First, it may violate the Due Process Clause
because it fails to provide for a hearing or a mechanism for an offender
to  appeal  the  increase  in  the  period of registration.   See Doe v.
                                                              ___ ______
Pataki, 3 F.Supp.2d 456 (S.D.N.Y. 1998).  Second,  it  would  likely  be
______
difficult,  if not impossible, to determine how long an offender was out
of compliance with the registration requirement, and therefore difficult
to calculate the new expiration date for the registration  period.  This
would  likely  lead to a substantial amount of litigation, and increased
costs for DCJS. Third, the programming changes necessary for DCJS to  be
able  to post an offender's new registration expiration date are signif-
icant, and no funding has been provided to DCJS to make  these  program-



ming changes.
 
  Finally,  I note that my Governor's Program Bill Number 241 included a
proposal to address this same issue in a  comprehensive,  constitutional
and  cost-effective  manner. Under the law, if a registered sex offender
fails to return the annual verification form to DCJS within 10  days  of
receipt,  he or she will be in violation of the verification requirement
"unless he (or she) proves that he or she has not  changed  his  or  her
residence  address."  DCJS has long maintained that one reason offenders
fail to comply with the annual verification requirement is that  if  the
offender  has  not  changed his or her address, there is no violation or
sanction for a failure to return the  annual  verification  form.    See
                                                                     ___
Correction  Law  168-f(1)(c). My bill would have eliminated the affirma-
tive defense, thereby putting all levels of offenders at risk of a crim-
inal sanction if they did not annually notify DCJS of their whereabouts.
I urge the Legislature to enact this proposal in order  to  ensure  that
the Sex Offender Registry is accurate and reliable.
 
  The bill is disapproved.                  (signed) DAVID A. PATERSON


