
VETO MESSAGE:

 
                          VETO MESSAGE - No. 8
 
TO THE SENATE:
 
I am returning herewith, without my approval, the following bill:
 
Senate Bill Number 5720, entitled:
 
    "AN  ACT to amend the real property law, in relation to online list-
      ing of property for sale or rent"
 
    NOT APPROVED
 
  An "apartment information vendor" ("AIV") is a person who, for a  fee,
provides  a  list  of  available  rental properties to customers seeking
apartments to rent. A "real estate broker" ("broker") is a  person  who,
generally speaking, for a fee or commission, lists for sale, sells, buys
or  rents,  or  offers to negotiate the sale, purchase or rental of real
property, or collects rent for the use of  real  property,  among  other
activities. AIVs and brokers must be licensed by the Department of State
(the  "Department"),  though  the  requirements  for each license differ
markedly.
 
  This bill would amend the statutory definition of broker to include  a
person  who  "compiles and provides online listings of real property for
rent or sale." The bill would also amend the statutory definition of AIV
to expressly exclude "a licensed real estate  broker  who  compiles  and
provides, for a fee, online listings of real property for rent or sale."
The  purported effect of such amendments would be: 1) to permit a broker
to sell online lists of available properties to rent, without having  to
obtain a separate license as an AIV; and 2) to require AIVs that conduct
business online to become licensed as brokers. The actual wording of the
bill, however, would have numerous negative collateral consequences, and
would not appear to achieve its intended result. For those reasons, I am
constrained to veto this bill.
 
  The Legislature amended Real Property Law ("RPL") Article 12-C in 1980
to establish the licensure requirement for AIVs, in an effort to address
pervasive  abuses  at the time in the AIV industry and to provide neces-
sary protections to consumers. RPL Article 12-C,  however,  was  enacted
prior  to  the  advent of e-commerce, and its archaic provisions are not
readily adaptable to the online business model of many of today's  AIVs,
who  primarily  operate online. This bill attempts to solve this problem
by requiring AIVs who conduct business  online  to  become  licensed  as
brokers.  The result is that an AIV who provides service online would be
treated differently than one who maintains a brick-and-mortar operation.



I see no reason for such differential treatment.
 
  On top of this discrepancy, the language of the  bill  would  lead  to
confusion  for both the Department and the regulated community. The bill
would define as a broker any person who "compiles  and  provides  online
listings  of  real  property for rent or sale," in an attempt to require
any person who sells a list of available apartments to obtain a broker's
license. AIVs, however, sell lists of property; they do not  take  list-
ings.  The  industry  usage  of  the word "listing" denotes an agreement
between an owner of residential real property and an agent, by which the
agent has been authorized to sell or lease the residential real property
or to find or obtain a buyer  or  lessee  therefor.  By  describing  the
 
services  as "listings," the bill could be read simply to include activ-
ity that is already covered by the definition of broker, yet  still  not
include  services  offered by on-line AIVs (the mere selling of lists of
available  properties). To the extent an AIV sells lists of property, as
opposed to taking listings, then contrary to the intent of this bill, an
online AIV (who is not engaged in any  other  broker  activities)  would
still be required to obtain an AIV license.
 
  The  use  of  the  word "listings" may also have the unintended conse-
quence of requiring  Multiple  Listing  Services  ("MLS")  to  obtain  a
brokers  license,  inasmuch as they "compile and provide online listings
of real property for rent or sale." If an MLS were required to obtain  a
broker's  license,  all  MLS activities would have to be suspended until
the MLS could obtain licensure.
 
  Finally, assuming the bill could be read to effectuate  the  sponsors'
intent to require any online purveyor of apartment information to become
a  licensed  broker,  it makes no provision for existing AIVs to operate
upon the bill's immediate effective date. Under current law, an individ-
ual may obtain an AIV license by submitting an  application  and  estab-
lishing  to the Department that he is trustworthy and bears a reputation
for good and fair dealing. To obtain a broker's license,  on  the  other
hand,  a  person must complete 120 hours of education, pass a state exam
and submit proof of two years experience as a  real  estate  salesperson
or, in the alternative, three years of comparable experience in a gener-
al  real estate business. Any person possessing only AIV experience will
not be able to satisfy the  experience  requirement  and  will  need  to
become  licensed  as  a  real  estate  salesperson  for two years before
obtaining a broker's license. There is no provision made in  the  effec-
tive  date  for  such  AIVs to become licensed brokers. As a result, the
bill would have an anti-competitive  effect,  favoring  already-licensed
brokers  over those simply wishing to continue their AIV work and update
their credentials.
 
  Notwithstanding the foregoing technical  and  linguistic  concerns,  I
wholeheartedly  support  the effort to update the Real Property Law with



respect to the licensure of real estate professionals,  to  reflect  the
developments  in  the industry since the advent of the Internet. To that
end, I am directing my staff and the Department to work with the  Legis-
lature  to  develop  an  update  of  the  relevant statutes, in order to
provide New Yorkers with strong, efficient rules that  will  govern  the
credentialing  of  real estate professionals and provide a high level of
protection for the public.
 
  The bill is disapproved.                  (signed) DAVID A. PATERSON
                              __________


