
April 29, 2009 

The Honorable Linda McCulloch 

Secretary of State 

State Capitol

Helena, MT 59620

Dear Secretary McCulloch: 

In accordance with the power vested in me as Governor by the Constitution and the laws of 
the State of Montana, I hereby veto Senate Bill 349, “AN ACT CLARIFYING THAT CERTAIN 
CONFIDENTIAL OR PROPRIETARY INFORMATION SUBMITTED AS PART OF THE 
PUBLIC BIDDING OR PUBLIC CONTRACTING PROCESS FOR CERTAIN PUBLIC 
BUILDING AND PUBLIC HIGHWAY, ROAD, AND SIMILAR TRANSPORTATION 
PROJECTS IS NOT PUBLIC INFORMATION OPEN TO PUBLIC INSPECTION; AND 
AMENDING SECTIONS 18-2-503, 18-4-126, AND 60-2-137, MCA.”

When I proposed Governor’s amendments to Senate Bill 349, sponsored by Senator Tutvedt, 
I advised the Legislature of my concerns with the bill. I believed my amendments would have 
cured the deficiencies with the bill regarding its constitutionality and its conflict with existing 
Montana procurement laws. As is its right, the Legislature chose to reject my proposed 
amendments, so it should come as no surprise that I have chosen to veto the bill. 

Senate Bill 349 was introduced to address a perceived problem that state agencies will treat 
protected information, such as trade secret information, submitted to state agencies under 
Montana’s procurement laws, as though that information is public information. I say, 
“perceived,” because I am unaware of any examples cited by the proponents of the bill that 
protected information has been improperly released. Senate Bill 349 amends Montana 
procurement and construction statutes administered by the Department of Administration and 
also amends design-build statutes under laws administered by the Department of 
Transportation. 

As I stated in my message to the Legislature proposing amendments to the bill, my objection 
to Senate Bill 349 is twofold. First, it reverses the “constitutional presumption that all 
documents of every kind in the hands of public officials are amendable to inspection, 
regardless of legislation. . . .” Great Falls Tribune v. Montana Public Service Commission, 
2003 MT 359, ¶ 54, quoting Associated Press, Inc. v. Montana Department of Revenue, 2000 
MT 160, ¶ 85. Second, it conflicts with current procurement statutes under Title 18, chapter 4, 
MCA. 

Regarding the constitutional presumption, the Great Falls Tribune decision set forth the 
proper procedure to be used by state agencies that have in their possession information 
considered to be confidential. Specifically, the court rejected any conclusory, generalized 



statements that information is subject to protection (“mere representations” not sufficient), and 
required parties to make a particularized showing, through the submission of a supporting 
affidavit, and agencies to make particularized findings related to the claim of confidentiality. 
The court also held that the governmental agency had the “affirmative duty” to review the 
claim of the third party and make an “independent determination whether the records are in 
fact property rights which warrant due process protection. . . .” Id. at ¶¶ 55-57. The court 
concluded that if the government agency requires the filing or production of trade secrets or 
other confidential information, “the information’s status as a trade secret or confidential 
proprietary information remains unchanged.” Id. at ¶ 60. 

My first concern with Senate Bill 349 is that the amendments to § 18-4-126, MCA, found in 
section 2 of the bill authorize a blanket presumption of confidentiality based on the conclusory 
identification of the information as trade secret information by the person submitting the 
information, and that this standard does not meet the detailed requirements set forth in Great 
Falls Tribune. 

My second concern is that the bill conflicts with § 18-4-304, MCA (which is part of Montana’s 
procurement code, and is not amended in Senate Bill 349), which provides that “proposal 
documents may be inspected by the public subject to [three specific limitations]”: matters 
covered by the Uniform Trade Secrets Act, matters involving individual safety as determined 
by the Department of Administration, and other constitutional protections. The provisions 
contained in section 2 of Senate Bill 349 create unnecessary conflict with § 18-4-304, MCA. 

As you consider whether to sustain my veto, you need to know that the Department of 
Administration already has in place procedures that follow the methodology endorsed by the 
Montana Supreme Court in the Great Falls Tribune decision to protect against the improper 
dissemination of non-public information by allowing parties submitting confidential, trade 
secret information in the procurement process to make a particularized showing of 
confidentiality by affidavit. The procedures can be found electronically at 
http://gsd.mt.gov/docs/Tradesecretaffidavit.doc. Please also be advised that Department of 
Transportation Director Jim Lynch has agreed to implement similar procedures within his 
agency to cover design-build and other highway contracts. 

For the reasons above, I ask for your support in sustaining my veto of Senate Bill 349. 

Sincerely, 

BRIAN SCHWEITZER

GOVERNOR

cc: Legislative Services Division

http://gsd.mt.gov/docs/Tradesecretaffidavit.doc.

