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May 17, 2007 

The Honorable Brad Johnson 
Secretary of State 
State Capitol
Helena, MT 59620

Dear Secretary Johnson:

In accordance with the power vested in me as Governor by the Constitution and the laws of the
State of Montana, I hereby veto Senate Bill (SB) 393, “AN ACT REQUIRING A COURT TO
ORDER MEDIATION IN A MARRIAGE DISSOLUTION IN WHICH PARENTING OF MINOR
CHILDREN IS DISPUTED AND THE PARTIES CANNOT AGREE ON THE TERMS OF
PARENTING; AND AMENDING SECTION 40-4-301, MCA.”

Currently, Montana law authorizes district courts to allow mediation of family law cases where the
court considers mediation to be advisable or where the parties request mediation be ordered. Mont.
Code Ann. § 40-4-301. SB 393 amends this statute by requiring courts to order mediation in cases
in which the parents are unable to agree upon a parenting plan. The bill contains some limited
exceptions to the mandatory mediation requirements, such as in cases involving domestic abuse.

I am a strong supporter of mediation as a method to resolve disputes, including parenting disputes.
Agreements voluntarily reached by parties through the give and take of negotiations generally are
more satisfactory to the parties than decisions imposed by judges in which there are often winners
and losers.

My concern with SB 393, however, is that in requiring mediation, the one-size-fits-all approach may
not always be appropriate. For example, mandatory mediation may not be appropriate if one parent
suffers from mental illness or drug or alcohol addiction. It may not be feasible if one parent is out of
state, or even, for example, if one parent is serving overseas in the military.

Most importantly, however, is that SB 393 no longer contains the financial feasibility exception
amended into the bill by the Senate, but stripped off by the House. Without the financial feasibility
exception, questions about the constitutionality of the bill under both the federal and state
constitutions have been brought to my attention. Mediation, while often effective, can cost parties in
family law cases hundreds if not thousands of dollars. In Boddie v. Connecticut, 401 U.S. 371
(1971), the United States Supreme Court held that a state denies due process of law to indigent
persons by refusing to permit them to bring divorce actions except on payment of court fees and
costs that they are unable to pay. Montana law currently contains fee-waiving provisions for the
indigent who both file and defend lawsuits - including petitions for dissolution of marriage - in
Montana’s district courts. Mont. Code Ann. § 25-10-404. Without a comparable financial feasibility
exception for the mandatory mediation provisions of SB 393, the bill poses constitutional concerns
similar to those that were addressed by the United States Supreme Court in Boddie. Additionally,
the bill appears to run counter to Montana’s express constitutional guarantee of access to court.

While I commend Senator Gillan’s efforts to encourage mediation in family law disputes, for the
above-stated reasons, I have issued this veto of SB 393.

Sincerely, 
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BRIAN SCHWEITZER
GOVERNOR

cc: Legislative Services Division


