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March 21, 2007

VIA HAND DELIVERY
The Honorable Betty Ireland
Secretary of State
State of West Virginia
State Capitol
Charleston, West Virginia 25305

Dear Secretary Ireland:

Pursuant to the provisions of Section Fourteen, Article Seven of the Constitution

of West Virginia, I hereby disapprove and return Enrolled Committee Substitute for
House Bill No. 2748 ("HB2748").

In an effort to curb the growing problem of scrap metal theft, HB2748 would
amend West Virginia Code §61-3-49 to increase record-keeping requirements on scrap
metal dealers purchasing certain types of scrap metal and to impose escalating criminal
penalties for persons violating those requirements.

Unfortunately, HB2748 makes additional amendments to W.Va. Code §61-3-49
that would impermissibly infringe on the civil liberties of scrap metal dealers under the
Constitution of the State of West Virginia and of the United States.

First, HB2748 states that "a law-enforcement officer may at any time during an
investigation require the purchaser of any [covered scrap metal] to present such items for
inspection upon demand." (emphasis added). The Fourth Amendment to the U.S.
Constitution and Article III, Section 6 of the West Virginia Constitution, however, give
citizens the right to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures ... and no warrants shall issue, but upon probable
cause . . ." The courts have applied this language to require that, absent special
circumstances not relevant here, the state may search a citizen's person, home or business
only when it has probable cause to believe the search will uncover criminal activity or
contraband. The aforementioned provision of HB2748 would violate that protection
against unreasonable searches because it would allow law enforcement to demand entry to
a dealer's premises at any time, even without probable cause having been established.
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Second, the Bill bestows upon public utility and railroad personnel the authority to
inspect any scrap metal in the possession of a dealer for the purpose of identifying stolen
property. While not law enforcement, public utility and railroad personnel arguably could
be seen as state actors in this instance, and therefore the carte blanche search authority
provided them by this provision would constitute an unreasonable search. By allowing
public utility and railroad personnel to inspect any covered scrap metal in a dealer's
possession, the provision also is unconstitutionally over-broad. Moreover, authorizing
untrained private parties to act essentially as law enforcement personnel would be an
unwise public policy decision.

Finally, the Bill provides that any person convicted of a third offense of violating
the provisions of W.Va. Code §61-3-49 and any member of their immediate family may
not apply for, hold or obtain a business license to deal scrap metal. The right to engage in
the scrap metal trade is a property interest that the state should deny only after providing
an individual with due process of law. In addition, the intimate human relationships of
family and marriage are central to realizing the individual freedoms so vital to our
constitutional scheme and, therefore, are accorded significant protection from government

intrusion. As a result, the notion that licenses may be denied solely on the basis of
familial relationship -- and not the fair application of the law -- is counter to our system of
government and does not withstand constitutional scrutiny.

For the foregoing reasons , I must veto this legislation.

cc: The Honorable Earl Ray Tomblin
President, West Virginia Senate

The Honorable Richard Thompson
Speaker, West Virginia House of Delegates
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