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                                     March 2, 2007

                                      ___________

       Introduced by Sens. VOLKER, BRUNO, MORAHAN, ALESI, BONACIC, DeFRANCISCO,

         FARLEY,  FLANAGAN,  FUSCHILLO,  GOLDEN,  GRIFFO,  HANNON,  O. JOHNSON,

         LANZA, LARKIN, LAVALLE, LEIBELL, LIBOUS, LITTLE, MALTESE,  MARCELLINO,

         MAZIARZ,  NOZZOLIO,  PADAVAN,  RATH,  ROBACH,  SALAND, SEWARD, SKELOS,

         TRUNZO, WINNER, WRIGHT, YOUNG -- (at request of the Governor) --  read

         twice  and  ordered  printed,  and when printed to be committed to the

         Committee on Mental Health and Developmental Disabilities

       AN ACT  to  amend  the  mental  hygiene  law,  the  executive  law,  the

         correction  law, the criminal procedure law, the family court act, the

         judiciary law, the penal law and the county law, in  relation  to  the

         treatment,  supervision, and civil commitment of sex offenders requir-

         ing continuing management and the criminal punishment of sex offenders

         THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED IN SENATE AND  ASSEM-

       BLY, DO ENACT AS FOLLOWS:

    1    Section  1.  Short title.  This act shall be known and may be cited as

    2  the "sex offender management and treatment act."

    3    S 2. The mental hygiene law is amended by adding a new article  10  to

    4  read as follows:

    5                                 ARTICLE 10

    6           SEX OFFENDERS REQUIRING CIVIL COMMITMENT OR SUPERVISION

    7  SECTION 10.01 LEGISLATIVE FINDINGS.

    8          10.03 DEFINITIONS.

    9          10.05 NOTICE AND CASE REVIEW.

   10          10.06 PETITION AND HEARING.

   11          10.07 TRIAL.

   12          10.08 PROCEDURES UNDER THIS ARTICLE.

   13          10.09 ANNUAL EXAMINATIONS AND PETITIONS FOR DISCHARGE.

   14          10.10 TREATMENT AND CONFINEMENT.

   15          10.11 REGIMEN OF STRICT AND INTENSIVE SUPERVISION AND TREATMENT.

   16          10.13 APPEALS.

   17          10.15 COMPENSATION, FEES AND EXPENSES.

        EXPLANATION--Matter in ITALICS (underscored) is new; matter in brackets

                             { } is old law to be omitted.
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    1          10.17 RELEASE OF INFORMATION AUTHORIZED.

    2  S 10.01 LEGISLATIVE FINDINGS. THE LEGISLATURE FINDS AS FOLLOWS:

    3    (A)  THAT  RECIDIVISTIC  SEX  OFFENDERS  POSE A DANGER TO SOCIETY THAT

    4  SHOULD BE ADDRESSED THROUGH  COMPREHENSIVE  PROGRAMS  OF  TREATMENT  AND

    5  MANAGEMENT.   CIVIL AND CRIMINAL PROCESSES HAVE DISTINCT BUT OVERLAPPING

    6  GOALS, AND BOTH SHOULD BE PART OF AN INTEGRATED APPROACH THAT  IS  BASED

    7  ON  EVOLVING  SCIENTIFIC  UNDERSTANDING,  FLEXIBLE  ENOUGH TO RESPOND TO

    8  CURRENT NEEDS OF INDIVIDUAL OFFENDERS, AND SUFFICIENT TO  PROVIDE  MEAN-

    9  INGFUL TREATMENT AND TO PROTECT THE PUBLIC.

   10    (B)  THAT SOME SEX OFFENDERS HAVE MENTAL ABNORMALITIES THAT PREDISPOSE

   11  THEM TO ENGAGE IN REPEATED SEX OFFENSES.   THESE OFFENDERS  MAY  REQUIRE

   12  LONG-TERM  SPECIALIZED  TREATMENT  MODALITIES  TO  ADDRESS THEIR RISK TO

   13  REOFFEND. THEY SHOULD RECEIVE SUCH TREATMENT WHILE THEY ARE INCARCERATED

   14  AS A RESULT OF THE CRIMINAL PROCESS,  AND  SHOULD  CONTINUE  TO  RECEIVE

   15  TREATMENT  WHEN  THAT  INCARCERATION  COMES TO AN END. IN EXTREME CASES,

   16  CONFINEMENT OF THE MOST DANGEROUS OFFENDERS WILL NEED TO BE EXTENDED  BY

   17  CIVIL PROCESS IN ORDER TO PROVIDE THEM SUCH TREATMENT AND TO PROTECT THE

   18  PUBLIC FROM THEIR RECIDIVISTIC CONDUCT.

   19    (C)  THAT FOR OTHER SEX OFFENDERS, IT CAN BE EFFECTIVE AND APPROPRIATE

   20  TO PROVIDE TREATMENT IN A REGIMEN OF  STRICT  AND  INTENSIVE  OUTPATIENT

   21  SUPERVISION.    ACCORDINGLY, CIVIL COMMITMENT SHOULD BE ONLY ONE ELEMENT

   22  IN A RANGE OF RESPONSES TO THE NEED FOR TREATMENT OF SEX OFFENDERS.  THE

   23  GOAL  OF  A COMPREHENSIVE SYSTEM SHOULD BE TO PROTECT THE PUBLIC, REDUCE

   24  RECIDIVISM, AND ENSURE OFFENDERS HAVE ACCESS TO PROPER TREATMENT.

   25    (D) THAT SOME OF THE GOALS OF CIVIL COMMITMENT - PROTECTION OF  SOCIE-

   26  TY,  SUPERVISION  OF  OFFENDERS,  AND MANAGEMENT OF THEIR BEHAVIOR - ARE

   27  APPROPRIATE GOALS OF THE CRIMINAL PROCESS AS WELL. FOR SOME RECIDIVISTIC

   28  SEX  OFFENDERS,  APPROPRIATE  CRIMINAL  SENTENCES,  INCLUDING  LONG-TERM

   29  POST-RELEASE  SUPERVISION,  MAY  BE  THE MOST APPROPRIATE WAY TO ACHIEVE

   30  THOSE GOALS.

   31    (E) THAT THE SYSTEM FOR RESPONDING TO RECIDIVISTIC SEX OFFENDERS  WITH

   32  CIVIL MEASURES MUST BE DESIGNED FOR TREATMENT AND PROTECTION.  IT SHOULD

   33  BE  BASED  ON  THE  MOST  ACCURATE  SCIENTIFIC  UNDERSTANDING AVAILABLE,

   34  INCLUDING THE USE OF CURRENT,  VALIDATED  RISK  ASSESSMENT  INSTRUMENTS.

   35  IDEALLY,  EFFECTIVE  RISK  ASSESSMENT  SHOULD  BEGIN  TO  OCCUR PRIOR TO

   36  SENTENCING IN THE CRIMINAL PROCESS, AND IT SHOULD GUIDE THE  PROCESS  OF

   37  CIVIL COMMITMENT.

   38    (F)  THAT THE SYSTEM SHOULD OFFER MEANINGFUL FORMS OF TREATMENT TO SEX

   39  OFFENDERS IN ALL CRIMINAL AND CIVIL PHASES, INCLUDING DURING  INCARCERA-

   40  TION, CIVIL COMMITMENT, AND OUTPATIENT SUPERVISION.

   41    (G)  THAT  SEX  OFFENDERS  IN NEED OF CIVIL COMMITMENT ARE A DIFFERENT

   42  POPULATION FROM TRADITIONAL MENTAL HEALTH PATIENTS, WHO  HAVE  DIFFERENT

   43  TREATMENT  NEEDS  AND  PARTICULAR  VULNERABILITIES.  ACCORDINGLY,  CIVIL

   44  COMMITMENT OF SEX OFFENDERS SHOULD BE IMPLEMENTED IN WAYS  THAT  DO  NOT

   45  ENDANGER,  STIGMATIZE,  OR  DIVERT  NEEDED TREATMENT RESOURCES AWAY FROM

   46  SUCH TRADITIONAL MENTAL HEALTH PATIENTS.

   47  S 10.03 DEFINITIONS.

   48    AS USED IN THIS ARTICLE, THE FOLLOWING TERMS SHALL HAVE THE  FOLLOWING

   49  MEANINGS:

   50    (A) "AGENCY WITH JURISDICTION" AS TO A PERSON MEANS THAT AGENCY WHICH,

   51  DURING  THE  PERIOD  IN  QUESTION,  WOULD  BE THE AGENCY RESPONSIBLE FOR

   52  SUPERVISING OR RELEASING SUCH PERSON, AND CAN INCLUDE THE DEPARTMENT  OF

   53  CORRECTIONAL SERVICES, THE OFFICE OF MENTAL HEALTH, THE OFFICE OF MENTAL

   54  RETARDATION AND DEVELOPMENTAL DISABILITIES, AND THE DIVISION OF PAROLE.

   55    (B)  "COMMISSIONER"  MEANS  THE  COMMISSIONER  OF MENTAL HEALTH OR THE

   56  COMMISSIONER OF MENTAL RETARDATION AND DEVELOPMENTAL DISABILITIES.
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    1    (C) "CORRECTIONAL FACILITY" MEANS A CORRECTIONAL FACILITY AS THAT TERM

    2  IS DEFINED IN SECTION TWO OF THE CORRECTION LAW.

    3    (D)  "COUNSEL FOR RESPONDENT" MEANS ANY COUNSEL THAT HAS BEEN RETAINED

    4  OR APPOINTED FOR RESPONDENT, OR IF NO OTHER COUNSEL HAS BEEN RETAINED OR

    5  APPOINTED, OR PRIOR COUNSEL CANNOT BE LOCATED WITH  REASONABLE  EFFORTS,

    6  THEN THE MENTAL HYGIENE LEGAL SERVICE.

    7    (E)  "DANGEROUS SEX OFFENDER REQUIRING CONFINEMENT" MEANS A PERSON WHO

    8  IS A DETAINED SEX OFFENDER SUFFERING FROM A MENTAL ABNORMALITY INVOLVING

    9  SUCH A STRONG PREDISPOSITION TO COMMIT SEX OFFENSES, AND SUCH AN INABIL-

   10  ITY TO CONTROL BEHAVIOR, THAT THE PERSON IS LIKELY TO  BE  A  DANGER  TO

   11  OTHERS  AND TO COMMIT SEX OFFENSES IF NOT CONFINED TO A SECURE TREATMENT

   12  FACILITY.

   13    (F) "DESIGNATED FELONY" MEANS ANY FELONY OFFENSE DEFINED BY ANY OF THE

   14  FOLLOWING PROVISIONS OF THE PENAL LAW: ASSAULT IN THE SECOND  DEGREE  AS

   15  DEFINED  IN  SECTION  120.05,  ASSAULT IN THE FIRST DEGREE AS DEFINED IN

   16  SECTION 120.10, GANG ASSAULT IN THE SECOND DEGREE AS DEFINED IN  SECTION

   17  120.06,  GANG  ASSAULT IN THE FIRST DEGREE AS DEFINED IN SECTION 120.07,

   18  STALKING IN THE FIRST DEGREE AS DEFINED IN SECTION 120.60,  MANSLAUGHTER

   19  IN  THE  SECOND  DEGREE AS DEFINED IN SUBDIVISION ONE OF SECTION 125.15,

   20  MANSLAUGHTER IN THE FIRST DEGREE AS DEFINED IN SECTION 125.20, MURDER IN

   21  THE SECOND DEGREE AS DEFINED IN SECTION  125.25,  AGGRAVATED  MURDER  AS

   22  DEFINED  IN  SECTION  125.26,  MURDER  IN THE FIRST DEGREE AS DEFINED IN

   23  SECTION 125.27, KIDNAPPING IN THE SECOND DEGREE AS  DEFINED  IN  SECTION

   24  135.20,  KIDNAPPING  IN  THE  FIRST DEGREE AS DEFINED IN SECTION 135.25,

   25  BURGLARY IN THE THIRD DEGREE AS DEFINED IN SECTION 140.20,  BURGLARY  IN

   26  THE  SECOND  DEGREE  AS DEFINED IN SECTION 140.25, BURGLARY IN THE FIRST

   27  DEGREE AS DEFINED IN SECTION 140.30,  ARSON  IN  THE  SECOND  DEGREE  AS

   28  DEFINED  IN  SECTION  150.15,  ARSON  IN  THE FIRST DEGREE AS DEFINED IN

   29  SECTION 150.20, ROBBERY IN  THE  THIRD  DEGREE  AS  DEFINED  IN  SECTION

   30  160.05,  ROBBERY  IN  THE  SECOND  DEGREE  AS DEFINED IN SECTION 160.10,

   31  ROBBERY IN THE FIRST DEGREE AS  DEFINED  IN  SECTION  160.15,  PROMOTING

   32  PROSTITUTION  IN THE SECOND DEGREE AS DEFINED IN SECTION 230.30, PROMOT-

   33  ING PROSTITUTION IN THE FIRST  DEGREE  AS  DEFINED  IN  SECTION  230.32,

   34  COMPELLING  PROSTITUTION  AS  DEFINED  IN  SECTION 230.33, DISSEMINATING

   35  INDECENT MATERIAL TO MINORS IN THE FIRST DEGREE AS  DEFINED  IN  SECTION

   36  235.22,  USE  OF  A  CHILD IN A SEXUAL PERFORMANCE AS DEFINED IN SECTION

   37  263.05, PROMOTING AN OBSCENE SEXUAL PERFORMANCE BY A CHILD AS DEFINED IN

   38  SECTION 263.10, PROMOTING A SEXUAL PERFORMANCE BY A CHILD AS DEFINED  IN

   39  SECTION 263.15, OR ANY FELONY ATTEMPT OR CONSPIRACY TO COMMIT ANY OF THE

   40  FOREGOING OFFENSES.

   41    (G)  "DETAINED SEX OFFENDER" MEANS A PERSON WHO IS IN THE CARE, CUSTO-

   42  DY, CONTROL, OR SUPERVISION OF AN AGENCY WITH JURISDICTION, WITH RESPECT

   43  TO A SEX OFFENSE OR DESIGNATED FELONY, IN THAT THE PERSON IS EITHER:

   44    (1) A PERSON WHO STANDS CONVICTED OF  A  SEX  OFFENSE  AS  DEFINED  IN

   45  SUBDIVISION  (P)  OF  THIS  SECTION, AND IS CURRENTLY SERVING A SENTENCE

   46  FOR, OR SUBJECT TO SUPERVISION BY THE DIVISION  OF  PAROLE,  WHETHER  ON

   47  PAROLE OR ON POST-RELEASE SUPERVISION, FOR SUCH OFFENSE OR FOR A RELATED

   48  OFFENSE;

   49    (2)  A PERSON CHARGED WITH A SEX OFFENSE WHO HAS BEEN DETERMINED TO BE

   50  AN INCAPACITATED PERSON WITH  RESPECT  TO  THAT  OFFENSE  AND  HAS  BEEN

   51  COMMITTED  PURSUANT  TO  ARTICLE  SEVEN  HUNDRED  THIRTY OF THE CRIMINAL

   52  PROCEDURE LAW, BUT DID ENGAGE IN THE CONDUCT CONSTITUTING SUCH OFFENSE;

   53    (3) A PERSON CHARGED WITH A SEX OFFENSE WHO HAS BEEN FOUND NOT RESPON-

   54  SIBLE BY REASON OF MENTAL DISEASE OR DEFECT FOR THE COMMISSION  OF  THAT

   55  OFFENSE;
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    1    (4)  A  PERSON  WHO  STANDS  CONVICTED OF A DESIGNATED FELONY THAT WAS

    2  SEXUALLY MOTIVATED AND COMMITTED PRIOR TO THE  EFFECTIVE  DATE  OF  THIS

    3  ARTICLE;

    4    (5)  A  PERSON  CONVICTED  OF A SEX OFFENSE WHO IS, OR WAS AT ANY TIME

    5  AFTER SEPTEMBER FIRST, TWO THOUSAND FIVE, A PATIENT IN A HOSPITAL  OPER-

    6  ATED  BY  THE  OFFICE OF MENTAL HEALTH, AND WHO WAS ADMITTED DIRECTLY TO

    7  SUCH FACILITY PURSUANT TO ARTICLE NINE OF THIS  TITLE  OR  SECTION  FOUR

    8  HUNDRED  TWO  OF  THE CORRECTION LAW UPON RELEASE OR CONDITIONAL RELEASE

    9  FROM A CORRECTIONAL FACILITY, PROVIDED THAT THE PROVISIONS OF THIS ARTI-

   10  CLE SHALL NOT BE DEEMED TO SHORTEN OR LENGTHEN THE TIME FOR  WHICH  SUCH

   11  PERSON MAY BE HELD PURSUANT TO SUCH ARTICLE OR SECTION RESPECTIVELY; OR

   12    (6)  A  PERSON  WHO HAS BEEN DETERMINED TO BE A SEX OFFENDER REQUIRING

   13  CIVIL MANAGEMENT PURSUANT TO THIS ARTICLE.

   14    (H) "LICENSED PSYCHOLOGIST" MEANS A PERSON  WHO  IS  REGISTERED  AS  A

   15  PSYCHOLOGIST UNDER ARTICLE ONE HUNDRED FIFTY-THREE OF THE EDUCATION LAW.

   16    (I)  "MENTAL  ABNORMALITY"  MEANS  A CONGENITAL OR ACQUIRED CONDITION,

   17  DISEASE OR DISORDER THAT AFFECTS THE EMOTIONAL, COGNITIVE, OR VOLITIONAL

   18  CAPACITY OF A PERSON IN A MANNER THAT PREDISPOSES  HIM  OR  HER  TO  THE

   19  COMMISSION  OF  CONDUCT  CONSTITUTING  A SEX OFFENSE AND THAT RESULTS IN

   20  THAT PERSON HAVING SERIOUS DIFFICULTY IN CONTROLLING SUCH CONDUCT.

   21    (J)  "PSYCHIATRIC  EXAMINER"  MEANS  A  QUALIFIED  PSYCHIATRIST  OR  A

   22  LICENSED PSYCHOLOGIST WHO HAS BEEN DESIGNATED TO EXAMINE A PERSON PURSU-

   23  ANT  TO THIS ARTICLE; SUCH DESIGNEE MAY, BUT NEED NOT, BE AN EMPLOYEE OF

   24  THE OFFICE OF MENTAL HEALTH OR THE  OFFICE  OF  MENTAL  RETARDATION  AND

   25  DEVELOPMENTAL DISABILITIES.

   26    (K)  "QUALIFIED  PSYCHIATRIST"  MEANS A PHYSICIAN LICENSED TO PRACTICE

   27  MEDICINE IN NEW YORK STATE WHO: (1) IS A DIPLOMATE OF THE AMERICAN BOARD

   28  OF PSYCHIATRY AND NEUROLOGY OR IS  ELIGIBLE  TO  BE  CERTIFIED  BY  THAT

   29  BOARD; OR (2) IS CERTIFIED BY THE AMERICAN OSTEOPATHIC BOARD OF NEUROLO-

   30  GY AND PSYCHIATRY OR IS ELIGIBLE TO BE CERTIFIED BY THAT BOARD.

   31    (L)  "RELATED  OFFENSES"  INCLUDE  ANY OFFENSES THAT ARE PROSECUTED AS

   32  PART OF THE SAME CRIMINAL ACTION OR PROCEEDING, OR WHICH ARE PART OF THE

   33  SAME CRIMINAL TRANSACTION, OR WHICH ARE  THE  BASES  OF  THE  ORDERS  OF

   34  COMMITMENT  RECEIVED  BY  THE  DEPARTMENT  OF  CORRECTIONAL  SERVICES IN

   35  CONNECTION WITH AN INMATE`S CURRENT TERM OF INCARCERATION.

   36    (M) "RELEASE" AND "RELEASED" MEANS  RELEASE,  CONDITIONAL  RELEASE  OR

   37  DISCHARGE  FROM CONFINEMENT, FROM SUPERVISION BY THE DIVISION OF PAROLE,

   38  OR FROM AN ORDER OF OBSERVATION, COMMITMENT, RECOMMITMENT OR RETENTION.

   39    (N) "RESPONDENT" MEANS A PERSON REFERRED TO A  CASE  REVIEW  TEAM  FOR

   40  EVALUATION, A PERSON AS TO WHOM A SEX OFFENDER CIVIL MANAGEMENT PETITION

   41  HAS  BEEN  RECOMMENDED BY A CASE REVIEW TEAM AND NOT YET FILED, OR FILED

   42  BY THE ATTORNEY GENERAL AND NOT DISMISSED, OR  SUSTAINED  BY  PROCEDURES

   43  UNDER THIS ARTICLE.

   44    (O)  "SECURE  TREATMENT  FACILITY"  MEANS A FACILITY OR A PORTION OF A

   45  FACILITY, DESIGNATED BY THE COMMISSIONER, THAT MAY  INCLUDE  A  FACILITY

   46  LOCATED  ON THE GROUNDS OF A CORRECTIONAL FACILITY, THAT IS STAFFED WITH

   47  PERSONNEL FROM THE OFFICE OF MENTAL  HEALTH  OR  THE  OFFICE  OF  MENTAL

   48  RETARDATION AND DEVELOPMENTAL DISABILITIES FOR THE PURPOSES OF PROVIDING

   49  CARE  AND  TREATMENT TO PERSONS CONFINED UNDER THIS ARTICLE, AND PERSONS

   50  DEFINED IN PARAGRAPH FIVE OF SUBDIVISION (G) OF THIS SECTION.  PERSONNEL

   51  FROM THESE SAME AGENCIES MAY PROVIDE SECURITY  SERVICES,  PROVIDED  THAT

   52  SUCH STAFF ARE ADEQUATELY TRAINED IN SECURITY METHODS AND SO EQUIPPED AS

   53  TO MINIMIZE THE RISK OR DANGER OF ESCAPE.

   54    (P)  "SEX  OFFENSE"  MEANS AN ACT OR ACTS CONSTITUTING: (1) ANY FELONY

   55  DEFINED IN ARTICLE ONE HUNDRED THIRTY OF  THE  PENAL  LAW,  INCLUDING  A

   56  SEXUALLY  MOTIVATED  FELONY;  (2)  PATRONIZING A PROSTITUTE IN THE FIRST
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    1  DEGREE AS DEFINED IN SECTION 230.06 OF THE  PENAL  LAW,  INCEST  IN  THE

    2  SECOND  DEGREE  AS DEFINED IN SECTION 255.26 OF THE PENAL LAW, OR INCEST

    3  IN THE FIRST DEGREE AS DEFINED IN SECTION 255.27 OF THE PENAL LAW; (3) A

    4  FELONY ATTEMPT OR CONSPIRACY TO COMMIT ANY OF THE FOREGOING OFFENSES SET

    5  FORTH  IN  THIS  SUBDIVISION;  OR (4) A DESIGNATED FELONY, AS DEFINED IN

    6  SUBDIVISION (F) OF THIS SECTION, IF  SEXUALLY  MOTIVATED  AND  COMMITTED

    7  PRIOR TO THE EFFECTIVE DATE OF THIS ARTICLE.

    8    (Q)  "SEX  OFFENDER  REQUIRING  CIVIL MANAGEMENT" MEANS A DETAINED SEX

    9  OFFENDER WHO SUFFERS FROM A MENTAL ABNORMALITY. A SEX OFFENDER REQUIRING

   10  CIVIL MANAGEMENT CAN, AS DETERMINED BY  PROCEDURES  SET  FORTH  IN  THIS

   11  ARTICLE, BE EITHER (1) A DANGEROUS SEX OFFENDER REQUIRING CONFINEMENT OR

   12  (2) A SEX OFFENDER REQUIRING STRICT AND INTENSIVE SUPERVISION.

   13    (R)  "SEX OFFENDER REQUIRING STRICT AND INTENSIVE SUPERVISION" MEANS A

   14  DETAINED SEX OFFENDER WHO SUFFERS FROM A MENTAL ABNORMALITY BUT IS NOT A

   15  DANGEROUS SEX OFFENDER REQUIRING CONFINEMENT.

   16    (S) "SEXUALLY MOTIVATED" MEANS THAT THE ACT  OR  ACTS  CONSTITUTING  A

   17  DESIGNATED FELONY WERE COMMITTED IN WHOLE OR IN SUBSTANTIAL PART FOR THE

   18  PURPOSE OF DIRECT SEXUAL GRATIFICATION OF THE ACTOR.

   19  S 10.05 NOTICE AND CASE REVIEW.

   20    (A)  THE  COMMISSIONER  OF  MENTAL  HEALTH,  IN  CONSULTATION WITH THE

   21  COMMISSIONER OF THE DEPARTMENT OF CORRECTIONAL SERVICES AND THE  COMMIS-

   22  SIONER  OF  MENTAL  RETARDATION  AND  DEVELOPMENTAL  DISABILITIES, SHALL

   23  ESTABLISH A CASE REVIEW PANEL CONSISTING OF AT  LEAST  FIFTEEN  MEMBERS,

   24  ANY  THREE  OF  WHOM  MAY SIT AS A TEAM TO REVIEW A PARTICULAR CASE.  AT

   25  LEAST TWO MEMBERS OF EACH TEAM SHALL BE PROFESSIONALS IN  THE  FIELD  OF

   26  MENTAL HEALTH OR THE FIELD OF MENTAL RETARDATION AND DEVELOPMENTAL DISA-

   27  BILITIES,  AS  APPROPRIATE, WITH EXPERIENCE IN THE TREATMENT, DIAGNOSIS,

   28  RISK ASSESSMENT OR MANAGEMENT OF SEX OFFENDERS. TO THE EXTENT  PRACTICA-

   29  BLE,  THE WORKLOAD OF THE CASE REVIEW PANEL SHOULD BE EVENLY DISTRIBUTED

   30  AMONG ITS MEMBERS. MEMBERS OF THE  CASE  REVIEW  PANEL  AND  PSYCHIATRIC

   31  EXAMINERS  SHOULD  BE FREE TO EXERCISE INDEPENDENT PROFESSIONAL JUDGMENT

   32  WITHOUT PRESSURE OR RETALIATION FOR THE EXERCISE OF THAT  JUDGMENT  FROM

   33  ANY SOURCE.

   34    (B)  WHEN  IT  APPEARS  TO AN AGENCY WITH JURISDICTION, OTHER THAN THE

   35  DIVISION OF PAROLE, THAT A PERSON WHO MAY BE A DETAINED SEX OFFENDER  IS

   36  NEARING  AN  ANTICIPATED  RELEASE,  THE AGENCY SHALL GIVE NOTICE OF THAT

   37  FACT TO THE ATTORNEY GENERAL AND TO THE COMMISSIONER OF  MENTAL  HEALTH.

   38  WHEN THE DIVISION OF PAROLE IS THE AGENCY WITH JURISDICTION, IT MAY GIVE

   39  SUCH  NOTICE.    THE  AGENCY  WITH  JURISDICTION SHALL SEEK TO GIVE SUCH

   40  NOTICE AT LEAST ONE HUNDRED TWENTY DAYS PRIOR  TO  THE  PERSON`S  ANTIC-

   41  IPATED RELEASE, BUT FAILURE TO GIVE NOTICE WITHIN SUCH TIME PERIOD SHALL

   42  NOT AFFECT THE VALIDITY OF SUCH NOTICE OR ANY SUBSEQUENT ACTION, INCLUD-

   43  ING THE FILING OF A SEX OFFENDER CIVIL MANAGEMENT PETITION.

   44    (C)  THE NOTICE TO THE ATTORNEY GENERAL AND THE COMMISSIONER OF MENTAL

   45  HEALTH SHALL, TO THE EXTENT POSSIBLE, CONTAIN THE FOLLOWING:

   46    (1) THE PERSON`S NAME, ALIASES, AND OTHER IDENTIFYING INFORMATION SUCH

   47  AS DATE OF BIRTH, SEX, PHYSICAL CHARACTERISTICS, AND ANTICIPATED  FUTURE

   48  RESIDENCE;

   49    (2) A PHOTOGRAPH AND A SET OF FINGERPRINTS;

   50    (3)  A  DESCRIPTION OF THE ACT OR ACTS THAT CONSTITUTE THE SEX OFFENSE

   51  AND A DESCRIPTION  OF  THE  PERSON`S  CRIMINAL  HISTORY,  INCLUDING  THE

   52  PERSON`S  MOST  RECENT  SENTENCE  AND  ANY  SUPERVISORY  TERMS  THAT  IT

   53  INCLUDES;

   54    (4) THE PRESENTENCE REPORTS PREPARED PURSUANT TO ARTICLE THREE HUNDRED

   55  NINETY OF THE CRIMINAL  PROCEDURE  LAW  AND  OTHER  AVAILABLE  MATERIALS

   56  CONCERNING THE PERSON`S SEX OFFENSE; AND
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    1    (5) A DESCRIPTION OF THE PERSON`S INSTITUTIONAL HISTORY, INCLUDING HIS

    2  OR HER PARTICIPATION IN ANY SEX OFFENDER TREATMENT PROGRAM.

    3    (D)  THE  COMMISSIONER SHALL BE AUTHORIZED TO DESIGNATE MULTIDISCIPLI-

    4  NARY STAFF, INCLUDING CLINICAL  AND  OTHER  PROFESSIONAL  PERSONNEL,  TO

    5  PROVIDE  A  PRELIMINARY REVIEW OF THE NEED FOR DETAINED SEX OFFENDERS TO

    6  BE EVALUATED UNDER THE PROCEDURES OF THIS SECTION.  WHEN THE COMMISSION-

    7  ER RECEIVES NOTICE PURSUANT TO SUBDIVISION (B)  OF  THIS  SECTION,  SUCH

    8  STAFF  SHALL  REVIEW AND ASSESS RELEVANT MEDICAL, CLINICAL, CRIMINAL, OR

    9  INSTITUTIONAL RECORDS, ACTUARIAL RISK ASSESSMENT  INSTRUMENTS  OR  OTHER

   10  RECORDS  AND  REPORTS,  INCLUDING  RECORDS  AND  REPORTS PROVIDED BY THE

   11  DISTRICT ATTORNEY OF THE COUNTY WHERE THE PERSON WAS  CONVICTED,  OR  IN

   12  THE CASE OF PERSONS DETERMINED TO BE INCAPACITATED OR NOT RESPONSIBLE BY

   13  REASON  OF  MENTAL  DISEASE  OR  DEFECT, THE COUNTY WHERE THE PERSON WAS

   14  CHARGED.  UPON SUCH REVIEW AND ASSESSMENT,  THE  STAFF  SHALL  DETERMINE

   15  WHETHER  THE  PERSON WHO IS THE SUBJECT OF THE NOTICE SHOULD BE REFERRED

   16  TO A CASE REVIEW TEAM FOR EVALUATION.

   17    (E) IF THE PERSON IS REFERRED TO A CASE REVIEW  TEAM  FOR  EVALUATION,

   18  NOTICE  OF SUCH REFERRAL SHALL BE PROVIDED TO THE RESPONDENT.  UPON SUCH

   19  REFERRAL, THE CASE REVIEW TEAM SHALL REVIEW RELEVANT RECORDS,  INCLUDING

   20  THOSE  DESCRIBED  IN  SUBDIVISIONS  (C) AND (D) OF THIS SECTION, AND MAY

   21  ARRANGE FOR A PSYCHIATRIC EXAMINATION OF THE RESPONDENT.   BASED ON  THE

   22  REVIEW  AND  ASSESSMENT  OF SUCH INFORMATION, THE CASE REVIEW TEAM SHALL

   23  CONSIDER WHETHER THE  RESPONDENT  IS  A  SEX  OFFENDER  REQUIRING  CIVIL

   24  MANAGEMENT.

   25    (F)  IF  THE  CASE REVIEW TEAM DETERMINES THAT THE RESPONDENT IS NOT A

   26  SEX OFFENDER REQUIRING CIVIL MANAGEMENT, IT SHALL SO NOTIFY THE RESPOND-

   27  ENT AND THE ATTORNEY GENERAL, AND THE ATTORNEY GENERAL SHALL NOT FILE  A

   28  SEX OFFENDER CIVIL MANAGEMENT PETITION.

   29    (G)  IF THE CASE REVIEW TEAM FINDS THAT THE RESPONDENT IS A SEX OFFEN-

   30  DER REQUIRING CIVIL MANAGEMENT, IT SHALL SO NOTIFY  THE  RESPONDENT  AND

   31  THE ATTORNEY GENERAL, IN WRITING. THE WRITTEN NOTICE MUST BE ACCOMPANIED

   32  BY  A WRITTEN REPORT FROM A PSYCHIATRIC EXAMINER THAT INCLUDES A FINDING

   33  AS TO WHETHER THE RESPONDENT HAS A MENTAL ABNORMALITY.  WHERE THE NOTICE

   34  INDICATES THAT A RESPONDENT STANDS CONVICTED OF OR WAS  CHARGED  WITH  A

   35  DESIGNATED  FELONY, IT SHALL ALSO INCLUDE THE CASE REVIEW TEAM`S FINDING

   36  AS TO WHETHER THE ACT WAS SEXUALLY MOTIVATED.    THE  CASE  REVIEW  TEAM

   37  SHALL  PROVIDE  ITS  WRITTEN  NOTICE  TO  THE  ATTORNEY  GENERAL AND THE

   38  RESPONDENT WITHIN FORTY-FIVE DAYS  OF  THE  COMMISSIONER  RECEIVING  THE

   39  NOTICE  OF  ANTICIPATED  RELEASE.  HOWEVER, FAILURE TO DO SO WITHIN THAT

   40  TIME PERIOD SHALL NOT AFFECT THE VALIDITY OF SUCH NOTICE OR  FINDING  OR

   41  ANY  SUBSEQUENT ACTION, INCLUDING THE ATTORNEY GENERAL`S FILING OF A SEX

   42  OFFENDER CIVIL MANAGEMENT PETITION SUBSEQUENT TO RECEIVING  THE  FINDING

   43  OF THE CASE REVIEW TEAM.

   44  S 10.06 PETITION AND HEARING.

   45    (A)  IF THE CASE REVIEW TEAM FINDS THAT A RESPONDENT IS A SEX OFFENDER

   46  REQUIRING CIVIL MANAGEMENT, THEN THE ATTORNEY GENERAL  MAY  FILE  A  SEX

   47  OFFENDER  CIVIL MANAGEMENT PETITION IN THE SUPREME COURT OR COUNTY COURT

   48  OF THE COUNTY WHERE THE RESPONDENT IS LOCATED.   IN DETERMINING  WHETHER

   49  TO FILE SUCH A PETITION, THE ATTORNEY GENERAL SHALL CONSIDER INFORMATION

   50  ABOUT ANY CONTINUING SUPERVISION TO WHICH THE RESPONDENT WILL BE SUBJECT

   51  AS A RESULT OF CRIMINAL CONVICTION, AND SHALL TAKE SUCH SUPERVISION INTO

   52  ACCOUNT  WHEN  ASSESSING  THE NEED FOR FURTHER MANAGEMENT AS PROVIDED BY

   53  THIS ARTICLE. IF THE ATTORNEY GENERAL ELECTS  TO  FILE  A  SEX  OFFENDER

   54  CIVIL  MANAGEMENT PETITION, HE OR SHE SHALL SERVE A COPY OF THE PETITION

   55  UPON THE RESPONDENT. THE PETITION SHALL CONTAIN A  STATEMENT  OR  STATE-

   56  MENTS  ALLEGING FACTS OF AN EVIDENTIARY CHARACTER TENDING TO SUPPORT THE
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    1  ALLEGATION THAT THE RESPONDENT IS A SEX OFFENDER REQUIRING CIVIL MANAGE-

    2  MENT.  THE ATTORNEY GENERAL SHALL SEEK TO FILE THE PETITION WITHIN THIR-

    3  TY DAYS AFTER RECEIVING NOTICE OF THE CASE REVIEW  TEAM`S  FINDING,  BUT

    4  FAILURE TO DO SO WITHIN THAT PERIOD SHALL NOT AFFECT THE VALIDITY OF THE

    5  PETITION.

    6    (B)  WITHIN  TEN  DAYS AFTER THE ATTORNEY GENERAL FILES A SEX OFFENDER

    7  CIVIL MANAGEMENT PETITION, THE RESPONDENT MAY FILE IN THE SAME  COURT  A

    8  NOTICE  OF  REMOVAL TO THE COUNTY OF THE UNDERLYING CRIMINAL SEX OFFENSE

    9  CHARGES. THE ATTORNEY GENERAL MAY, IN THE COURT IN WHICH THE PETITION IS

   10  PENDING, MOVE FOR A RETENTION OF VENUE. SUCH MOTION SHALL BE MADE WITHIN

   11  FIVE DAYS AFTER THE ATTORNEY GENERAL IS SERVED WITH A NOTICE OF REMOVAL,

   12  WHICH TIME MAY BE EXTENDED FOR GOOD CAUSE SHOWN. THE COURT  SHALL  GRANT

   13  THE  MOTION IF THE ATTORNEY GENERAL SHOWS GOOD CAUSE FOR SUCH RETENTION.

   14  IF THE ATTORNEY GENERAL DOES NOT TIMELY MOVE FOR A RETENTION  OF  VENUE,

   15  OR  DOES SO MOVE AND THE MOTION IS DENIED, THEN THE PROCEEDINGS SHALL BE

   16  TRANSFERRED TO THE COUNTY OF THE UNDERLYING CRIMINAL SEX OFFENSE  CHARG-

   17  ES.  IF  THE RESPONDENT DOES NOT TIMELY FILE A NOTICE OF REMOVAL, OR THE

   18  ATTORNEY GENERAL MOVES FOR RETENTION OF VENUE AND SUCH MOTION IS  GRANT-

   19  ED, THEN THE PROCEEDINGS SHALL CONTINUE WHERE THE PETITION WAS FILED.

   20    (C)  PROMPTLY UPON THE FILING OF A SEX OFFENDER CIVIL MANAGEMENT PETI-

   21  TION,  OR  UPON  A  REQUEST  TO THE COURT BY THE ATTORNEY GENERAL FOR AN

   22  ORDER PURSUANT TO SUBDIVISION (D) OF  THIS  SECTION  THAT  A  RESPONDENT

   23  SUBMIT  TO  AN  EVALUATION  BY  A PSYCHIATRIC EXAMINER, WHICHEVER OCCURS

   24  EARLIER, THE COURT SHALL APPOINT COUNSEL IN ANY CASE WHERE THE  RESPOND-

   25  ENT IS FINANCIALLY UNABLE TO OBTAIN COUNSEL. THE COURT SHALL APPOINT THE

   26  MENTAL  HYGIENE  LEGAL  SERVICE IF POSSIBLE. IN THE EVENT THAT THE COURT

   27  DETERMINES THAT THE MENTAL HYGIENE LEGAL SERVICE CANNOT ACCEPT  APPOINT-

   28  MENT,  THE  COURT  SHALL  APPOINT  AN  ATTORNEY ELIGIBLE FOR APPOINTMENT

   29  PURSUANT TO ARTICLE EIGHTEEN-B OF THE COUNTY LAW, OR AN ENTITY, IF  ANY,

   30  THAT  HAS  CONTRACTED  FOR THE DELIVERY OF LEGAL REPRESENTATION SERVICES

   31  UNDER SUBDIVISION (C) OF SECTION 10.15 OF THIS ARTICLE. COUNSEL FOR  THE

   32  RESPONDENT  SHALL  BE PROVIDED WITH COPIES OF THE WRITTEN NOTICE MADE BY

   33  THE CASE REVIEW TEAM, THE  PETITION  AND  THE  WRITTEN  REPORTS  OF  THE

   34  PSYCHIATRIC EXAMINERS.

   35    (D)  AT ANY TIME AFTER RECEIVING NOTICE PURSUANT TO SUBDIVISION (B) OF

   36  SECTION 10.05 OF THIS ARTICLE, AND PRIOR TO TRIAL, THE ATTORNEY  GENERAL

   37  MAY  REQUEST  THE COURT IN WHICH THE SEX OFFENDER CIVIL MANAGEMENT PETI-

   38  TION COULD BE FILED, OR IS PENDING, TO ORDER THE RESPONDENT TO SUBMIT TO

   39  AN EVALUATION BY A PSYCHIATRIC EXAMINER. UPON SUCH A REQUEST, THE  COURT

   40  SHALL ORDER THAT THE RESPONDENT SUBMIT TO AN EVALUATION BY A PSYCHIATRIC

   41  EXAMINER  CHOSEN  BY  THE ATTORNEY GENERAL AND, IF THE RESPONDENT IS NOT

   42  REPRESENTED BY COUNSEL, THE COURT SHALL APPOINT COUNSEL FOR THE RESPOND-

   43  ENT. FOLLOWING THE EVALUATION, SUCH PSYCHIATRIC  EXAMINER  SHALL  REPORT

   44  HIS  OR  HER FINDINGS IN WRITING TO THE ATTORNEY GENERAL, TO COUNSEL FOR

   45  THE RESPONDENT, AND TO THE COURT.

   46    (E) AT ANY TIME AFTER THE FILING OF A SEX  OFFENDER  CIVIL  MANAGEMENT

   47  PETITION,  AND  PRIOR  TO TRIAL, THE RESPONDENT MAY REQUEST THE COURT IN

   48  WHICH THE PETITION IS PENDING TO ORDER THAT HE OR SHE BE EVALUATED BY  A

   49  PSYCHIATRIC  EXAMINER.  UPON  SUCH  A  REQUEST, THE COURT SHALL ORDER AN

   50  EVALUATION BY A PSYCHIATRIC EXAMINER. IF THE RESPONDENT  IS  FINANCIALLY

   51  UNABLE TO OBTAIN AN EXAMINER, THE COURT SHALL APPOINT AN EXAMINER OF THE

   52  RESPONDENT`S  CHOICE  TO  BE  PAID  WITHIN THE LIMITS PRESCRIBED BY LAW.

   53  FOLLOWING THE EVALUATION, SUCH PSYCHIATRIC EXAMINER SHALL REPORT HIS  OR

   54  HER FINDINGS IN WRITING TO THE RESPONDENT OR COUNSEL FOR THE RESPONDENT,

   55  TO THE ATTORNEY GENERAL, AND TO THE COURT.
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    1    (F) NOTWITHSTANDING ANY OTHER PROVISION OF THIS ARTICLE, IF IT APPEARS

    2  THAT  THE  RESPONDENT  MAY BE RELEASED PRIOR TO THE TIME THE CASE REVIEW

    3  TEAM MAKES A DETERMINATION, AND THE ATTORNEY GENERAL DETERMINES THAT THE

    4  PROTECTION OF PUBLIC SAFETY SO REQUIRES, THE ATTORNEY GENERAL MAY FILE A

    5  SECURING  PETITION  AT ANY TIME AFTER RECEIPT OF WRITTEN NOTICE PURSUANT

    6  TO SUBDIVISION (B) OF SECTION 10.05 OF THIS  ARTICLE.  IN  SUCH  CIRCUM-

    7  STANCE,  THERE SHALL BE NO PROBABLE CAUSE HEARING UNTIL SUCH TIME AS THE

    8  CASE REVIEW TEAM MAY FIND THAT THE RESPONDENT IS A SEX OFFENDER  REQUIR-

    9  ING  CIVIL  MANAGEMENT.  IF  THE  CASE  REVIEW  TEAM DETERMINES THAT THE

   10  RESPONDENT IS NOT A SEX OFFENDER REQUIRING CIVIL MANAGEMENT, THE  ATTOR-

   11  NEY GENERAL SHALL SO ADVISE THE COURT AND THE SECURING PETITION SHALL BE

   12  DISMISSED.

   13    (G)  WITHIN  THIRTY DAYS AFTER THE SEX OFFENDER CIVIL MANAGEMENT PETI-

   14  TION IS FILED, OR WITHIN SUCH LONGER PERIOD AS TO WHICH  THE  RESPONDENT

   15  MAY CONSENT, THE SUPREME COURT OR COUNTY COURT BEFORE WHICH THE PETITION

   16  IS  PENDING  SHALL CONDUCT A HEARING WITHOUT A JURY TO DETERMINE WHETHER

   17  THERE IS PROBABLE CAUSE TO BELIEVE THAT THE RESPONDENT IS A SEX OFFENDER

   18  REQUIRING CIVIL MANAGEMENT.

   19    (H) IF THE RESPONDENT WAS RELEASED SUBSEQUENT TO NOTICE UNDER SUBDIVI-

   20  SION (B) OF SECTION 10.05 OF THIS ARTICLE, AND IS THEREFORE  AT  LIBERTY

   21  WHEN  THE  PETITION  IS  FILED,  THE  COURT SHALL ORDER THE RESPONDENT`S

   22  RETURN  TO  CONFINEMENT,  OBSERVATION,   COMMITMENT,   RECOMMITMENT   OR

   23  RETENTION,  AS  APPLICABLE,  FOR PURPOSES OF THE PROBABLE CAUSE HEARING.

   24  WHEN A COURT ISSUES SUCH AN ORDER, THE HEARING SHALL COMMENCE  NO  LATER

   25  THAN  SEVENTY-TWO HOURS FROM THE DATE OF THE RESPONDENT`S RETURN. IF THE

   26  RESPONDENT IS NOT AT LIBERTY WHEN THE PETITION  IS  FILED,  BUT  BECOMES

   27  ELIGIBLE  TO  BE RELEASED PRIOR TO THE PROBABLE CAUSE HEARING, THE COURT

   28  SHALL ORDER THE STAY OF SUCH RELEASE PENDING THE PROBABLE CAUSE HEARING.

   29  WHEN A COURT ISSUES SUCH AN ORDER, THE HEARING SHALL COMMENCE  NO  LATER

   30  THAN  SEVENTY-TWO  HOURS  FROM  THE DATE OF THE RESPONDENT`S ANTICIPATED

   31  RELEASE DATE. IN EITHER CASE, THE RELEASE OF THE RESPONDENT SHALL BE  IN

   32  ACCORDANCE WITH OTHER PROVISIONS OF LAW IF THE HEARING DOES NOT COMMENCE

   33  WITHIN  SUCH  PERIOD  OF  SEVENTY-TWO  HOURS, UNLESS: (I) THE FAILURE TO

   34  COMMENCE THE HEARING WAS DUE TO  THE  RESPONDENT`S  REQUEST,  ACTION  OR

   35  CONDITION,  OR  OCCURRED  WITH  HIS OR HER CONSENT; OR (II) THE COURT IS

   36  SATISFIED THAT THE ATTORNEY GENERAL HAS SHOWN GOOD CAUSE WHY THE HEARING

   37  COULD NOT SO COMMENCE. ANY FAILURE TO COMMENCE THE PROBABLE CAUSE  HEAR-

   38  ING  WITHIN THE TIME PERIODS SPECIFIED SHALL NOT RESULT IN THE DISMISSAL

   39  OF THE PETITION AND SHALL NOT AFFECT THE VALIDITY OF THE HEARING OR  THE

   40  PROBABLE CAUSE DETERMINATION.

   41    (I)   THE PROVISIONS OF SUBDIVISION (G) OF SECTION 10.08 OF THIS ARTI-

   42  CLE SHALL BE APPLICABLE TO THE HEARING.  THE HEARING SHOULD BE COMPLETED

   43  IN ONE SESSION BUT, IN THE INTEREST OF JUSTICE, MAY BE ADJOURNED BY  THE

   44  COURT.

   45    (J)  THE  RESPONDENT`S  COMMISSION  OF  A  SEX OFFENSE SHALL BE DEEMED

   46  ESTABLISHED AND SHALL NOT BE RELITIGATED AT THE PROBABLE CAUSE  HEARING,

   47  WHENEVER  IT  APPEARS  THAT: (I) THE RESPONDENT STANDS CONVICTED OF SUCH

   48  OFFENSE; (II) THE RESPONDENT PREVIOUSLY HAS BEEN FOUND  NOT  RESPONSIBLE

   49  BY REASON OF MENTAL DISEASE OR DEFECT FOR THE COMMISSION OF SUCH OFFENSE

   50  OR FOR AN ACT OR ACTS CONSTITUTING SUCH OFFENSE; OR (III) THE RESPONDENT

   51  WAS  INDICTED  FOR SUCH OFFENSE BY A GRAND JURY BUT FOUND TO BE INCOMPE-

   52  TENT TO STAND TRIAL FOR SUCH OFFENSE. WHENEVER THE PETITION ALLEGES  THE

   53  RESPONDENT`S  COMMISSION  OF  A DESIGNATED FELONY PRIOR TO THE EFFECTIVE

   54  DATE OF THIS ARTICLE, THE ISSUE OF WHETHER THERE IS  PROBABLE  CAUSE  TO

   55  BELIEVE THAT THE COMMISSION OF SUCH OFFENSE WAS SEXUALLY MOTIVATED SHALL

   56  BE DETERMINED BY THE COURT.
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    1    (K) AT THE CONCLUSION OF THE HEARING, THE COURT SHALL DETERMINE WHETH-

    2  ER  THERE  IS  PROBABLE  CAUSE  TO  BELIEVE THAT THE RESPONDENT IS A SEX

    3  OFFENDER REQUIRING CIVIL MANAGEMENT. IF THE COURT DETERMINES THAT PROBA-

    4  BLE CAUSE HAS NOT BEEN ESTABLISHED,  THE  COURT  SHALL  ISSUE  AN  ORDER

    5  DISMISSING  THE  PETITION,  AND  THE  RESPONDENT`S  RELEASE  SHALL BE IN

    6  ACCORDANCE WITH OTHER APPLICABLE PROVISIONS OF LAW. IF THE COURT  DETER-

    7  MINES  THAT  PROBABLE  CAUSE  HAS  BEEN ESTABLISHED: (I) THE COURT SHALL

    8  ORDER THAT THE RESPONDENT BE COMMITTED TO A  SECURE  TREATMENT  FACILITY

    9  DESIGNATED  BY THE COMMISSIONER FOR CARE, TREATMENT AND CONTROL UPON HIS

   10  OR HER RELEASE; (II) THE COURT SHALL SET A DATE FOR TRIAL IN  ACCORDANCE

   11  WITH  SUBDIVISION  (A)  OF  SECTION 10.07 OF THIS ARTICLE; AND (III) THE

   12  RESPONDENT SHALL NOT BE RELEASED PENDING THE COMPLETION OF SUCH TRIAL.

   13  S 10.07 TRIAL.

   14    (A) WITHIN SIXTY DAYS AFTER THE COURT DETERMINES, PURSUANT TO SUBDIVI-

   15  SION (K) OF SECTION 10.06 OF THIS ARTICLE, THAT THERE IS PROBABLE  CAUSE

   16  TO BELIEVE THAT THE RESPONDENT IS A SEX OFFENDER REQUIRING CIVIL MANAGE-

   17  MENT,  THE  COURT  SHALL  CONDUCT  A JURY TRIAL TO DETERMINE WHETHER THE

   18  RESPONDENT IS A DETAINED SEX OFFENDER WHO SUFFERS FROM A  MENTAL  ABNOR-

   19  MALITY. THE TRIAL SHALL BE HELD BEFORE THE SAME COURT THAT CONDUCTED THE

   20  PROBABLE CAUSE HEARING UNLESS EITHER THE ATTORNEY GENERAL OR COUNSEL FOR

   21  THE  RESPONDENT  HAS MOVED FOR A CHANGE OF VENUE AND THE MOTION HAS BEEN

   22  GRANTED BY THE COURT.

   23    (B) THE PROVISIONS OF ARTICLE FORTY-ONE OF THE CIVIL PRACTICE LAW  AND

   24  RULES  SHALL APPLY TO THE FORMATION AND CONDUCT OF JURY TRIAL UNDER THIS

   25  SECTION, EXCEPT THAT THE PROVISIONS OF THE  FOLLOWING  SECTIONS  OF  THE

   26  CRIMINAL PROCEDURE LAW SHALL GOVERN TO THE EXTENT THAT THE PROVISIONS OF

   27  ARTICLE  FORTY-ONE  OF THE CIVIL PRACTICE LAW AND RULES ARE INCONSISTENT

   28  THEREWITH:  SECTIONS 270.05, 270.10, 270.15, 270.20, SUBDIVISION ONE  OF

   29  SECTION  270.25,  AND  SUBDIVISION ONE OF SECTION 270.35 (EXCEPT FOR THE

   30  PROVISIONS THEREOF REQUIRING CONSENT FOR THE REPLACEMENT OF A DISCHARGED

   31  JUROR WITH AN ALTERNATE). EACH SIDE SHALL HAVE TEN PEREMPTORY CHALLENGES

   32  FOR THE REGULAR JURORS AND TWO FOR EACH ALTERNATE JUROR TO BE  SELECTED.

   33  THE  RIGHT  TO A TRIAL BY JURY MAY BE WAIVED BY THE RESPONDENT, AND UPON

   34  SUCH WAIVER, THE COURT SHALL CONDUCT A TRIAL IN ACCORDANCE WITH  ARTICLE

   35  FORTY-TWO  OF THE CIVIL PRACTICE LAW AND RULES, EXCLUDING PROVISIONS FOR

   36  DECISION-MAKING BY REFEREES.

   37    (C) THE PROVISIONS OF SUBDIVISION (G) OF SECTION 10.08 OF THIS ARTICLE

   38  AND ARTICLE FORTY-FIVE OF THE CIVIL PRACTICE  LAW  AND  RULES  SHALL  BE

   39  APPLICABLE  TO  TRIALS  CONDUCTED PURSUANT TO THIS SECTION. THE JURY MAY

   40  HEAR EVIDENCE OF THE DEGREE TO WHICH THE RESPONDENT COOPERATED WITH  THE

   41  PSYCHIATRIC  EXAMINATION. IF THE COURT FINDS THAT THE RESPONDENT REFUSED

   42  TO SUBMIT TO A PSYCHIATRIC EXAMINATION PURSUANT TO  THIS  ARTICLE,  UPON

   43  REQUEST IT SHALL SO INSTRUCT THE JURY.  THE RESPONDENT`S COMMISSION OF A

   44  SEX  OFFENSE SHALL BE DEEMED ESTABLISHED AND SHALL NOT BE RELITIGATED AT

   45  THE TRIAL,  WHENEVER  IT  IS  SHOWN  THAT:  (I)  THE  RESPONDENT  STANDS

   46  CONVICTED  OF  SUCH  OFFENSE; OR (II) THE RESPONDENT PREVIOUSLY HAS BEEN

   47  FOUND NOT RESPONSIBLE BY REASON OF MENTAL  DISEASE  OR  DEFECT  FOR  THE

   48  COMMISSION  OF  SUCH  OFFENSE  OR  FOR  AN ACT OR ACTS CONSTITUTING SUCH

   49  OFFENSE. WHENEVER THE PETITION ALLEGES THE RESPONDENT`S COMMISSION OF  A

   50  DESIGNATED FELONY PRIOR TO THE EFFECTIVE DATE OF THIS ARTICLE, THE ISSUE

   51  OF  WHETHER  SUCH  OFFENSE WAS SEXUALLY MOTIVATED SHALL BE DETERMINED BY

   52  THE JURY.

   53    (D) THE JURY, OR THE COURT IF A JURY TRIAL IS WAIVED, SHALL  DETERMINE

   54  BY  CLEAR  AND  CONVINCING EVIDENCE WHETHER THE RESPONDENT IS A DETAINED

   55  SEX OFFENDER WHO SUFFERS FROM A MENTAL ABNORMALITY. THE BURDEN OF  PROOF

   56  SHALL  BE ON THE ATTORNEY GENERAL. A DETERMINATION, IF MADE BY THE JURY,
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    1  MUST BE  BY  UNANIMOUS  VERDICT.  IN  CHARGING  THE  JURY,  THE  COURT`S

    2  INSTRUCTIONS  SHALL  INCLUDE THE ADMONISHMENT THAT THE JURY MAY NOT FIND

    3  SOLELY ON THE BASIS OF THE RESPONDENT`S COMMISSION OF A SEX OFFENSE THAT

    4  THE  RESPONDENT  IS  A  DETAINED  SEX OFFENDER WHO SUFFERS FROM A MENTAL

    5  ABNORMALITY. IN THE CASE OF A RESPONDENT COMMITTED PURSUANT  TO  ARTICLE

    6  SEVEN  HUNDRED  THIRTY  OF THE CRIMINAL PROCEDURE LAW FOR A SEX OFFENSE,

    7  THE ATTORNEY GENERAL SHALL HAVE THE  BURDEN  OF  PROVING  BY  CLEAR  AND

    8  CONVINCING  EVIDENCE  THAT  THE  RESPONDENT  DID  ENGAGE  IN THE CONDUCT

    9  CONSTITUTING SUCH OFFENSE.

   10    (E) IF THE JURY UNANIMOUSLY, OR THE COURT IF A JURY TRIAL  IS  WAIVED,

   11  DETERMINES THAT THE ATTORNEY GENERAL HAS NOT SUSTAINED HIS OR HER BURDEN

   12  OF  ESTABLISHING  THAT  THE  RESPONDENT  IS  A DETAINED SEX OFFENDER WHO

   13  SUFFERS FROM A MENTAL ABNORMALITY, THE COURT SHALL DISMISS THE  PETITION

   14  AND  THE  RESPONDENT  SHALL  BE  RELEASED  IF  AND AS WARRANTED BY OTHER

   15  PROVISIONS OF LAW. IF THE JURY IS UNABLE TO RENDER A UNANIMOUS  VERDICT,

   16  THE  COURT  SHALL  CONTINUE  ANY  COMMITMENT ORDER PREVIOUSLY ISSUED AND

   17  SCHEDULE A SECOND TRIAL TO BE HELD WITHIN SIXTY DAYS IN ACCORDANCE  WITH

   18  THE  PROVISIONS OF SUBDIVISION (A) OF THIS SECTION.  IF THE JURY IN SUCH

   19  SECOND TRIAL IS UNABLE TO RENDER A UNANIMOUS VERDICT AS TO  WHETHER  THE

   20  RESPONDENT  IS  A DETAINED SEX OFFENDER WHO SUFFERS FROM A MENTAL ABNOR-

   21  MALITY, THE COURT SHALL DISMISS THE PETITION.

   22    (F) IF THE JURY, OR THE COURT IF A JURY TRIAL  IS  WAIVED,  DETERMINES

   23  THAT THE RESPONDENT IS A DETAINED SEX OFFENDER WHO SUFFERS FROM A MENTAL

   24  ABNORMALITY,  THEN  THE COURT SHALL CONSIDER WHETHER THE RESPONDENT IS A

   25  DANGEROUS SEX OFFENDER REQUIRING CONFINEMENT OR A SEX OFFENDER REQUIRING

   26  STRICT AND INTENSIVE  SUPERVISION.  THE  PARTIES  MAY  OFFER  ADDITIONAL

   27  EVIDENCE,  AND  THE  COURT SHALL HEAR ARGUMENT, AS TO THAT ISSUE. IF THE

   28  COURT FINDS BY CLEAR AND CONVINCING EVIDENCE THAT THE RESPONDENT  HAS  A

   29  MENTAL  ABNORMALITY INVOLVING SUCH A STRONG PREDISPOSITION TO COMMIT SEX

   30  OFFENSES, AND SUCH AN INABILITY TO CONTROL BEHAVIOR, THAT THE RESPONDENT

   31  IS LIKELY TO BE A DANGER TO OTHERS AND TO COMMIT  SEX  OFFENSES  IF  NOT

   32  CONFINED  TO  A SECURE TREATMENT FACILITY, THEN THE COURT SHALL FIND THE

   33  RESPONDENT TO BE A DANGEROUS SEX OFFENDER REQUIRING CONFINEMENT. IN SUCH

   34  CASE, THE RESPONDENT SHALL BE COMMITTED TO A SECURE  TREATMENT  FACILITY

   35  FOR  CARE, TREATMENT, AND CONTROL UNTIL SUCH TIME AS HE OR SHE NO LONGER

   36  REQUIRES CONFINEMENT.  IF THE COURT DOES NOT FIND THAT THE RESPONDENT IS

   37  A DANGEROUS SEX OFFENDER REQUIRING CONFINEMENT,  THEN  THE  COURT  SHALL

   38  MAKE  A  FINDING  OF  DISPOSITION  THAT THE RESPONDENT IS A SEX OFFENDER

   39  REQUIRING STRICT AND INTENSIVE SUPERVISION, AND THE RESPONDENT SHALL  BE

   40  SUBJECT  TO  A REGIMEN OF STRICT AND INTENSIVE SUPERVISION AND TREATMENT

   41  IN ACCORDANCE WITH SECTION 10.11 OF THIS ARTICLE.  IN MAKING  A  FINDING

   42  OF  DISPOSITION,  THE  COURT SHALL CONSIDER THE CONDITIONS THAT WOULD BE

   43  IMPOSED UPON THE RESPONDENT IF SUBJECT TO A REGIMEN OF STRICT AND INTEN-

   44  SIVE SUPERVISION, AND ALL AVAILABLE INFORMATION ABOUT THE PROSPECTS  FOR

   45  THE RESPONDENT`S POSSIBLE RE-ENTRY INTO THE COMMUNITY.

   46  S 10.08 PROCEDURES UNDER THIS ARTICLE.

   47    (A)  WHEN  A RESPONDENT SUBMITS TO AN EXAMINATION PURSUANT TO AN ORDER

   48  ISSUED IN ACCORDANCE WITH  THIS  ARTICLE,  ANY  STATEMENT  MADE  BY  THE

   49  RESPONDENT FOR THE PURPOSE OF THE EXAMINATION SHALL BE KEPT CONFIDENTIAL

   50  IN  ACCORDANCE  WITH THE PROVISIONS OF SECTION 33.13 OF THIS CHAPTER AND

   51  SHALL BE INADMISSIBLE IN EVIDENCE AGAINST HIM OR  HER  IN  ANY  CRIMINAL

   52  ACTION  OR  PROCEEDING,  PROVIDED  THAT  SUCH  STATEMENTS MAY BE USED IN

   53  PROCEEDINGS UNDER THIS ARTICLE.

   54    (B) A PSYCHIATRIC EXAMINER CHOSEN BY THE ATTORNEY GENERAL  SHALL  HAVE

   55  REASONABLE ACCESS TO THE RESPONDENT FOR THE PURPOSE OF SUCH EXAMINATION,

   56  AS  WELL  AS TO THE RESPONDENT`S RELEVANT MEDICAL, CLINICAL, CRIMINAL OR
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    1  OTHER RECORDS AND REPORTS. A PSYCHIATRIC EXAMINER CHOSEN BY OR APPOINTED

    2  ON BEHALF OF THE RESPONDENT SHALL HAVE REASONABLE ACCESS TO THE RESPOND-

    3  ENT`S RELEVANT MEDICAL, CLINICAL OR CRIMINAL RECORDS AND REPORTS, EXCEPT

    4  THAT SUCH PSYCHIATRIC EXAMINER SHALL NOT HAVE ACCESS WITHOUT COURT ORDER

    5  AND  FOR GOOD CAUSE SHOWN TO THE NAME OF, ADDRESS OF, OR ANY OTHER IDEN-

    6  TIFYING INFORMATION ABOUT THE VICTIM OR VICTIMS. TO THE EXTENT POSSIBLE,

    7  SUCH IDENTIFYING INFORMATION SHOULD BE REDACTED SO  AS  TO  PROVIDE  THE

    8  EXAMINER WITH ACCESS TO THE BALANCE OF THE DOCUMENT. IN CONDUCTING EXAM-

    9  INATIONS UNDER THIS ARTICLE, PSYCHIATRIC EXAMINERS MAY EMPLOY ANY METHOD

   10  THAT  IS  ACCEPTED  BY  THE  MEDICAL  PROFESSION  FOR THE EXAMINATION OF

   11  PERSONS ALLEGED TO BE SUFFERING  FROM  A  MENTAL  DISABILITY  OR  MENTAL

   12  ABNORMALITY.

   13    (C)  NOTWITHSTANDING ANY OTHER PROVISION OF LAW, THE COMMISSIONER, THE

   14  CASE REVIEW PANEL AND THE ATTORNEY GENERAL SHALL BE ENTITLED TO  REQUEST

   15  FROM  ANY  AGENCY,  OFFICE, DEPARTMENT OR OTHER ENTITY OF THE STATE, AND

   16  SUCH ENTITY SHALL BE AUTHORIZED TO PROVIDE UPON SUCH  REQUEST,  ANY  AND

   17  ALL  RECORDS  AND  REPORTS  RELATING  TO  THE RESPONDENT`S COMMISSION OR

   18  ALLEGED COMMISSION OF A SEX OFFENSE, THE  INSTITUTIONAL  ADJUSTMENT  AND

   19  ANY  TREATMENT RECEIVED BY SUCH RESPONDENT, AND ANY MEDICAL, CLINICAL OR

   20  OTHER INFORMATION RELEVANT TO A DETERMINATION OF WHETHER THE  RESPONDENT

   21  IS  A  SEX  OFFENDER REQUIRING CIVIL MANAGEMENT.  OTHERWISE CONFIDENTIAL

   22  MATERIALS OBTAINED FOR PURPOSES OF PROCEEDINGS PURSUANT TO THIS  ARTICLE

   23  SHALL  NOT  BE  FURTHER  DISSEMINATED  OR OTHERWISE USED EXCEPT FOR SUCH

   24  PURPOSES.  NOTHING IN THIS ARTICLE SHALL BE CONSTRUED  TO  RESTRICT  ANY

   25  RIGHT OF A RESPONDENT TO OBTAIN HIS OR HER OWN RECORDS PURSUANT TO OTHER

   26  PROVISIONS OF LAW.

   27    (D)  THE  ATTORNEY GENERAL SHALL MAKE RECORDS IN HIS OR HER POSSESSION

   28  AND RELEVANT TO THE RESPONDENT AVAILABLE FOR INSPECTION  OR  COPYING  BY

   29  COUNSEL  FOR  THE  RESPONDENT FOR PURPOSES OF HEARING, TRIAL, AND APPEAL

   30  PROVIDED, HOWEVER, THAT COUNSEL SHALL NOT HAVE ACCESS TO  THE  NAME  OF,

   31  ADDRESS  OF,  OR  ANY  OTHER IDENTIFYING INFORMATION ABOUT THE VICTIM OR

   32  VICTIMS, OR TO ANY INVESTIGATIVE OR OTHER REPORTS THAT RELATE TO MATTERS

   33  BEYOND THE SCOPE OF THE PROCEEDINGS AND ARE CONFIDENTIAL  OR  PRIVILEGED

   34  FROM  DISCLOSURE.   TO THE EXTENT POSSIBLE, SUCH IDENTIFYING INFORMATION

   35  SHOULD BE REDACTED SO AS TO PROVIDE COUNSEL WITH ACCESS TO  THE  BALANCE

   36  OF THE DOCUMENT.

   37    (E)  AT  ANY HEARING OR TRIAL PURSUANT TO THE PROVISIONS OF THIS ARTI-

   38  CLE, THE COURT MAY CHANGE THE VENUE OF THE TRIAL TO ANY COUNTY FOR  GOOD

   39  CAUSE,  WHICH  MAY INCLUDE CONSIDERATIONS RELATING TO THE CONVENIENCE OF

   40  THE PARTIES OR WITNESSES OR THE CONDITION OF THE RESPONDENT.

   41    (E-1) RECORDS OR REPORTS PROVIDED TO THE RESPONDENT IN ACCORDANCE WITH

   42  THIS ARTICLE SHALL BE DISCLOSED IN THE CIRCUMSTANCES  AND  IN  THE  SAME

   43  MANNER  AS  RECORDS  AND REPORTS DISCLOSED PURSUANT TO THE PROVISIONS OF

   44  SECTION 33.16 OF THIS CHAPTER.

   45    (F) TIME PERIODS SPECIFIED BY PROVISIONS OF THIS ARTICLE  FOR  ACTIONS

   46  BY  STATE  AGENCIES  ARE  GOALS THAT THE AGENCIES SHALL TRY TO MEET, BUT

   47  FAILURE TO ACT WITHIN SUCH PERIODS SHALL  NOT  INVALIDATE  LATER  AGENCY

   48  ACTION  EXCEPT AS EXPLICITLY PROVIDED BY THE PROVISION IN QUESTION.  THE

   49  COURT MAY EXTEND ANY TIME PERIOD AT THE REQUEST, OR ON THE  CONSENT,  OF

   50  THE  RESPONDENT. NO PROVISION OF THIS ARTICLE SHALL BE INTERPRETED SO AS

   51  TO PREVENT A RESPONDENT, AFTER OPPORTUNITY TO CONSULT WITH  COUNSEL  FOR

   52  RESPONDENT,  FROM  CONSENTING  TO THE RELIEF WHICH COULD BE SOUGHT BY AN

   53  AGENCY WITH JURISDICTION BY MEANS OF A COURT PROCEEDING UNDER THIS ARTI-

   54  CLE.

   55    (G) IN PREPARING FOR OR CONDUCTING ANY HEARING OR  TRIAL  PURSUANT  TO

   56  THE  PROVISIONS OF THIS ARTICLE, AND IN PREPARING ANY PETITION UNDER THE
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    1  PROVISIONS OF THIS ARTICLE, THE RESPONDENT SHALL HAVE THE RIGHT TO  HAVE

    2  COUNSEL  REPRESENT HIM OR HER, PROVIDED THAT THE RESPONDENT SHALL NOT BE

    3  ENTITLED TO APPOINTMENT OF COUNSEL PRIOR TO THE TIME PROVIDED IN SECTION

    4  10.06  OF  THIS ARTICLE. THE ATTORNEY GENERAL SHALL REPRESENT THE STATE.

    5  ANY RELEVANT WRITTEN REPORTS OF PSYCHIATRIC EXAMINERS SHALL BE  ADMISSI-

    6  BLE,  REGARDLESS OF WHETHER THE AUTHOR OF THE REPORT IS CALLED TO TESTI-

    7  FY, SO LONG AS THEY ARE CERTIFIED PURSUANT TO SUBDIVISION  (C)  OF  RULE

    8  FORTY-FIVE  HUNDRED EIGHTEEN OF THE CIVIL PRACTICE LAW AND RULES, IN ANY

    9  PROCEEDING OR HEARING HELD PURSUANT TO SUBDIVISION (G) OR (H) OF SECTION

   10  10.06 OF THIS ARTICLE, PARAGRAPH TWO OF SUBDIVISION  (A),  OR  PARAGRAPH

   11  FOUR OF SUBDIVISION (D), OR SUBDIVISION (E), (G) OR (H) OF SECTION 10.11

   12  OF  THIS  ARTICLE. IN ALL OTHER PROCEEDINGS OR HEARINGS HELD PURSUANT TO

   13  THIS ARTICLE, SUCH ADMISSIBILITY SHALL REQUIRE A SHOWING OF THE AUTHOR`S

   14  UNAVAILABILITY TO TESTIFY, OR OTHER GOOD CAUSE.   ALL PLEA  MINUTES  AND

   15  PRIOR  TRIAL  TESTIMONY  FROM  THE  UNDERLYING  CRIMINAL PROCEEDING, AND

   16  RECORDS FROM PREVIOUS PROCEEDINGS UNDER THIS ARTICLE, SHALL BE  ADMISSI-

   17  BLE.  EACH  WITNESS,  WHETHER  CALLED  BY  THE  ATTORNEY  GENERAL OR THE

   18  RESPONDENT, MUST, UNLESS HE OR SHE WOULD BE AUTHORIZED TO  GIVE  UNSWORN

   19  EVIDENCE  AT A TRIAL, TESTIFY UNDER OATH, AND MAY BE CROSS-EXAMINED. THE

   20  RESPONDENT MAY, AS A MATTER OF RIGHT, TESTIFY IN HIS OR HER OWN  BEHALF,

   21  CALL  AND  EXAMINE OTHER WITNESSES, AND PRODUCE OTHER EVIDENCE IN HIS OR

   22  HER BEHALF.  THE RESPONDENT MAY NOT, HOWEVER, CAUSE  A  SUBPOENA  TO  BE

   23  SERVED  ON  THE  PERSON  AGAINST  WHOM  THE SEX OFFENSE WAS COMMITTED OR

   24  ALLEGED TO HAVE BEEN COMMITTED BY THE RESPONDENT, EXCEPT UPON  ORDER  OF

   25  THE COURT FOR GOOD CAUSE SHOWN.  EITHER PARTY MAY REQUEST CLOSURE OF THE

   26  COURTROOM, OR SEALING OF PAPERS, FOR GOOD CAUSE SHOWN.

   27    (H)  THE  PROCEDURES AND STANDARDS SET FORTH IN THIS ARTICLE GOVERNING

   28  THE IMPOSITION OF CONDITIONS UPON THE RESPONDENT ARE INTENDED TO BE  THE

   29  MINIMUM  REQUIRED TO PROVIDE FOR THE PROTECTION OF THE PUBLIC AND TREAT-

   30  MENT OF THE RESPONDENT.  NOTHING IN THIS ARTICLE SHALL BE  CONSTRUED  TO

   31  REQUIRE  THE  AVAILABILITY OR IMPOSITION OF FORMS OF TREATMENT OR SUPER-

   32  VISION OTHER THAN THOSE FOR WHICH THIS ARTICLE SPECIFICALLY PROVIDES.

   33  S 10.09 ANNUAL EXAMINATIONS AND PETITIONS FOR DISCHARGE.

   34    (A) THE COMMISSIONER SHALL PROVIDE  THE  RESPONDENT  AND  COUNSEL  FOR

   35  RESPONDENT  WITH  AN  ANNUAL WRITTEN NOTICE OF THE RIGHT TO PETITION THE

   36  COURT FOR DISCHARGE. THE NOTICE SHALL CONTAIN A FORM FOR THE  WAIVER  OF

   37  THE RIGHT TO PETITION FOR DISCHARGE.

   38    (B)  THE COMMISSIONER SHALL ALSO ASSURE THAT EACH RESPONDENT COMMITTED

   39  UNDER THIS ARTICLE SHALL HAVE AN EXAMINATION FOR EVALUATION  OF  HIS  OR

   40  HER  MENTAL  CONDITION  MADE  AT  LEAST ONCE EVERY YEAR BY A PSYCHIATRIC

   41  EXAMINER WHO SHALL REPORT TO THE COMMISSIONER HIS OR HER  WRITTEN  FIND-

   42  INGS  AS TO WHETHER THE RESPONDENT IS CURRENTLY A DANGEROUS SEX OFFENDER

   43  REQUIRING CONFINEMENT. AT SUCH TIME, THE RESPONDENT ALSO SHALL HAVE  THE

   44  RIGHT  TO  BE  EVALUATED  BY AN INDEPENDENT PSYCHIATRIC EXAMINER. IF THE

   45  RESPONDENT IS FINANCIALLY UNABLE TO OBTAIN AN EXAMINER, THE COURT  SHALL

   46  APPOINT  AN  EXAMINER  OF  THE RESPONDENT`S CHOICE TO BE PAID WITHIN THE

   47  LIMITS PRESCRIBED BY LAW. FOLLOWING SUCH  EVALUATION,  EACH  PSYCHIATRIC

   48  EXAMINER SHALL REPORT HIS OR HER FINDINGS IN WRITING TO THE COMMISSIONER

   49  AND  TO  COUNSEL FOR RESPONDENT.  THE COMMISSIONER SHALL REVIEW RELEVANT

   50  RECORDS AND REPORTS, ALONG WITH THE FINDINGS OF THE PSYCHIATRIC  EXAMIN-

   51  ERS,  AND  SHALL  MAKE  A  DETERMINATION  IN  WRITING  AS TO WHETHER THE

   52  RESPONDENT IS CURRENTLY A DANGEROUS SEX OFFENDER REQUIRING CONFINEMENT.

   53    (C) THE COMMISSIONER SHALL ANNUALLY  FORWARD  THE  NOTICE  AND  WAIVER

   54  FORM,  ALONG WITH A REPORT INCLUDING THE COMMISSIONER`S WRITTEN DETERMI-

   55  NATION AND THE FINDINGS OF THE PSYCHIATRIC EXAMINATION, TO  THE  SUPREME

   56  OR COUNTY COURT WHERE THE RESPONDENT IS LOCATED.
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    1    (D) THE COURT SHALL HOLD AN EVIDENTIARY HEARING AS TO RETENTION OF THE

    2  RESPONDENT  WITHIN  FORTY-FIVE DAYS IF IT APPEARS FROM ONE OF THE ANNUAL

    3  SUBMISSIONS TO THE COURT UNDER SUBDIVISION (C) OF THIS SECTION (I)  THAT

    4  THE RESPONDENT HAS PETITIONED, OR HAS NOT AFFIRMATIVELY WAIVED THE RIGHT

    5  TO  PETITION,  FOR  DISCHARGE,  OR  (II) THAT EVEN IF THE RESPONDENT HAS

    6  WAIVED THE RIGHT TO PETITION, AND THE COMMISSIONER HAS  DETERMINED  THAT

    7  THE  RESPONDENT  REMAINS A DANGEROUS SEX OFFENDER REQUIRING CONFINEMENT,

    8  THE COURT FINDS ON THE BASIS OF THE MATERIALS DESCRIBED  IN  SUBDIVISION

    9  (B)  OF THIS SECTION THAT THERE IS A SUBSTANTIAL ISSUE AS TO WHETHER THE

   10  RESPONDENT REMAINS A DANGEROUS SEX OFFENDER REQUIRING CONFINEMENT.    AT

   11  AN  EVIDENTIARY HEARING ON THAT ISSUE UNDER THIS SUBDIVISION, THE ATTOR-

   12  NEY GENERAL SHALL HAVE THE BURDEN OF PROOF.

   13    (E) IF, AT ANY TIME, THE COMMISSIONER DETERMINES THAT  THE  RESPONDENT

   14  NO LONGER IS A DANGEROUS SEX OFFENDER REQUIRING CONFINEMENT, THE COMMIS-

   15  SIONER  SHALL  PETITION THE COURT FOR DISCHARGE OF THE RESPONDENT OR FOR

   16  THE IMPOSITION OF A REGIMEN OF  STRICT  AND  INTENSIVE  SUPERVISION  AND

   17  TREATMENT.  THE  PETITION  SHALL BE SERVED UPON THE ATTORNEY GENERAL AND

   18  THE RESPONDENT, AND FILED IN THE  SUPREME  OR  COUNTY  COURT  WHERE  THE

   19  PERSON  IS LOCATED. THE COURT, UPON REVIEW OF THE PETITION, SHALL EITHER

   20  ORDER THE REQUESTED RELIEF OR ORDER THAT AN EVIDENTIARY HEARING BE HELD.

   21    (F) THE RESPONDENT MAY AT ANY TIME PETITION THE  COURT  FOR  DISCHARGE

   22  AND/OR  RELEASE TO THE COMMUNITY UNDER A REGIMEN OF STRICT AND INTENSIVE

   23  SUPERVISION AND TREATMENT. UPON REVIEW  OF  THE  RESPONDENT`S  PETITION,

   24  OTHER  THAN  IN  CONNECTION WITH ANNUAL REVIEWS AS DESCRIBED IN SUBDIVI-

   25  SIONS (A), (B) AND (D) OF THIS SECTION, THE  COURT  MAY  ORDER  THAT  AN

   26  EVIDENTIARY HEARING BE HELD, OR MAY DENY AN EVIDENTIARY HEARING AND DENY

   27  THE  PETITION  UPON A FINDING THAT THE PETITION IS FRIVOLOUS OR DOES NOT

   28  PROVIDE SUFFICIENT BASIS FOR REEXAMINATION  PRIOR  TO  THE  NEXT  ANNUAL

   29  REVIEW.  IF  THE COURT ORDERS AN EVIDENTIARY HEARING UNDER THIS SUBDIVI-

   30  SION, THE ATTORNEY GENERAL SHALL HAVE THE BURDEN OF PROOF AS TO  WHETHER

   31  THE  RESPONDENT IS CURRENTLY A DANGEROUS SEX OFFENDER REQUIRING CONFINE-

   32  MENT.

   33    (G) IN CONNECTION WITH ANY EVIDENTIARY HEARING HELD PURSUANT TO SUBDI-

   34  VISION (D), (E), OR (F) OF THIS SECTION,  UPON  THE  REQUEST  OF  EITHER

   35  PARTY  OR  UPON  ITS  OWN MOTION, THE COURT MAY DIRECT THE SUBMISSION OF

   36  EVIDENCE, AND MAY ORDER A PSYCHIATRIC EVALUATION IF THE COURT FINDS THAT

   37  ANY AVAILABLE EXAMINATION REPORTS  ARE  NOT  CURRENT  OR  OTHERWISE  NOT

   38  SUFFICIENT.

   39    (H) AT THE CONCLUSION OF AN EVIDENTIARY HEARING, IF THE COURT FINDS BY

   40  CLEAR AND CONVINCING EVIDENCE THAT THE RESPONDENT IS CURRENTLY A DANGER-

   41  OUS  SEX  OFFENDER  REQUIRING  CONFINEMENT, THE COURT SHALL CONTINUE THE

   42  RESPONDENT`S CONFINEMENT.  OTHERWISE THE COURT, UNLESS IT FINDS THAT THE

   43  RESPONDENT NO LONGER SUFFERS FROM A MENTAL ABNORMALITY, SHALL  ISSUE  AN

   44  ORDER  PROVIDING  FOR  THE  DISCHARGE  OF THE RESPONDENT TO A REGIMEN OF

   45  STRICT AND INTENSIVE SUPERVISION AND TREATMENT PURSUANT TO SECTION 10.11

   46  OF THIS ARTICLE.

   47  S 10.10 TREATMENT AND CONFINEMENT.

   48    (A) IF THE RESPONDENT IS FOUND TO BE A DANGEROUS SEX OFFENDER  REQUIR-

   49  ING  CONFINEMENT  AND  COMMITTED  TO  A  SECURE TREATMENT FACILITY, THAT

   50  FACILITY SHALL PROVIDE CARE, TREATMENT, AND CONTROL  OF  THE  RESPONDENT

   51  UNTIL  SUCH  TIME  THAT  A COURT DISCHARGES THE RESPONDENT IN ACCORDANCE

   52  WITH THE PROVISIONS OF THIS ARTICLE.

   53    (B) THE COMMISSIONER SHALL, FOR PERSONS  COMMITTED  PURSUANT  TO  THIS

   54  ARTICLE,  DEVELOP  AND IMPLEMENT A TREATMENT PLAN IN ACCORDANCE WITH THE

   55  PROVISIONS OF SECTION 29.13 OF THIS CHAPTER. THE COMMISSIONER SHALL GIVE

       S. 3318                            14

    1  DUE REGARD TO ANY RELEVANT STANDARDS,  GUIDELINES,  AND  BEST  PRACTICES

    2  RECOMMENDED BY THE OFFICE OF SEX OFFENDER MANAGEMENT.

    3    (C) THE COMMISSIONER, OR THE COMMISSIONER OF THE DEPARTMENT OF CORREC-

    4  TIONAL SERVICES, OR OTHER GOVERNMENT ENTITY RESPONSIBLE FOR THE CARE AND

    5  CUSTODY OF RESPONDENTS, SHALL BE AUTHORIZED TO EMPLOY APPROPRIATE SAFETY

    6  AND SECURITY MEASURES, AS HE OR SHE DEEMS NECESSARY TO ENSURE THE SAFETY

    7  OF  THE PUBLIC, DURING COURT PROCEEDINGS AND IN THE TRANSPORT OF PERSONS

    8  COMMITTED OR UNDERGOING  ANY  PROCEEDINGS  UNDER  THIS  ARTICLE.    SUCH

    9  COMMISSIONER  SHALL  PROVIDE TRAINING IN THE USE OF SAFE AND APPROPRIATE

   10  SECURITY INTERVENTIONS TO EMPLOYEES RESPONSIBLE FOR TRANSPORTING PERSONS

   11  UNDER THIS ARTICLE.

   12    (D) THE COMMISSIONER SHALL HAVE THE DISCRETION TO  ENTER  INTO  AGREE-

   13  MENTS  WITH THE DEPARTMENT OF CORRECTIONAL SERVICES FOR THE PROVISION OF

   14  SECURITY SERVICES RELATING TO THIS ARTICLE.

   15    (E) PERSONS IN THE CUSTODY OF THE COMMISSIONER PURSUANT TO THIS  ARTI-

   16  CLE  SHALL  BE KEPT SEPARATE FROM OTHER PERSONS IN THE CARE, CUSTODY AND

   17  CONTROL OF THE COMMISSIONER, AND SHALL BE  SEGREGATED  FROM  SUCH  OTHER

   18  PERSONS,  PROVIDED,  HOWEVER,  THAT  PERSONS  COMMITTED  OR  SUBJECT  TO

   19  PROCEEDINGS UNDER THIS ARTICLE NEED NOT BE  SEGREGATED  FROM  OTHER  SEX

   20  OFFENDERS  COMMITTED OR SUBJECT TO PROCEEDINGS UNDER THIS ARTICLE, ARTI-

   21  CLE NINE OF THIS TITLE, OR SECTION FOUR HUNDRED TWO  OF  THE  CORRECTION

   22  LAW.  IF ANY DANGEROUS SEX OFFENDERS REQUIRING CONFINEMENT ARE COMMITTED

   23  TO A SECURE TREATMENT FACILITY LOCATED ON THE GROUNDS OF A  CORRECTIONAL

   24  FACILITY,  THEY  SHALL  BE  KEPT  SEPARATE  FROM PERSONS IN CUSTODY AS A

   25  RESULT OF CRIMINAL CASES, AND SHALL BE  SEGREGATED  FROM  SUCH  PERSONS.

   26  OCCASIONAL  INSTANCES  OF SUPERVISED, INCIDENTAL CONTACT BETWEEN PERSONS

   27  REQUIRED BY THIS SUBDIVISION TO BE SEGREGATED SHALL NOT BE CONSIDERED  A

   28  VIOLATION OF SUCH SEGREGATION REQUIREMENTS.

   29    (F)  IN  ACCORDANCE  WITH SECURITY PROCEDURES DEVELOPED BY THE COMMIS-

   30  SIONER, A PERSON COMMITTED UNDER THIS ARTICLE MAY BE GRANTED AN ESCORTED

   31  PRIVILEGE BY THE DIRECTOR OF THE SECURE TREATMENT FACILITY IN  WHICH  HE

   32  OR  SHE  IS  RECEIVING  CARE  AND TREATMENT BUT ONLY FOR THE PURPOSES OF

   33  ALLOWING THE PERSON TO RECEIVE MEDICAL OR DENTAL CARE OR  TREATMENT  NOT

   34  AVAILABLE AT THE FACILITY, TO VISIT A FAMILY MEMBER WHO IS SERIOUSLY ILL

   35  OR  TO  ATTEND  THE  FUNERAL  OF  A  FAMILY  MEMBER. A PERSON GRANTED AN

   36  ESCORTED PRIVILEGE SHALL BE UNDER THE CONSTANT  SUPERVISION  OF  ONE  OR

   37  MORE  FACILITY EMPLOYEES WHO HAVE BEEN DESIGNATED BY THE COMMISSIONER OR

   38  OTHER SPECIALLY  TRAINED  PERSONNEL  APPROVED  BY  THE  COMMISSIONER  TO

   39  PROVIDE CARE AND SUPERVISION OF SUCH PERSONS.

   40    (G)  IF  A PERSON IS IN THE CUSTODY OF THE COMMISSIONER PURSUANT TO AN

   41  ORDER ISSUED UNDER THIS ARTICLE, AND SUCH PERSON ESCAPES  FROM  CUSTODY,

   42  NOTICE  OF  SUCH  ESCAPE  SHALL  BE  GIVEN AS SOON AS THE FACILITY STAFF

   43  LEARNS OF SUCH ESCAPE,  AND  SHALL  INCLUDE  SUCH  INFORMATION  AS  WILL

   44  ADEQUATELY  IDENTIFY  THE  ESCAPED  INDIVIDUAL,  ANY  PERSON  OR PERSONS

   45  BELIEVED TO BE IN DANGER, AND THE NATURE  OF  THE  DANGER.  SUCH  NOTICE

   46  SHALL  BE GIVEN BY ANY MEANS REASONABLY CALCULATED TO GIVE PROMPT ACTUAL

   47  NOTICE, AND SHALL BE GIVEN TO:

   48    (1)  THE  DISTRICT  ATTORNEY  OF  THE  COUNTY  WHERE  THE  PERSON  WAS

   49  CONVICTED,  ADJUDICATED,  OR  CHARGED; THE ATTORNEY GENERAL; AND COUNSEL

   50  FOR RESPONDENT OR THE MENTAL HYGIENE LEGAL SERVICE;

   51    (2) THE SUPERINTENDENT OF THE STATE POLICE;

   52    (3) THE SHERIFF OF THE COUNTY WHERE THE ESCAPE OCCURRED;

   53    (4) THE POLICE DEPARTMENT HAVING JURISDICTION OF THE  AREA  WHERE  THE

   54  ESCAPE OCCURRED;
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    1    (5)  ANY  VICTIM  OR  VICTIMS  WHO  SUBMITTED  THE  NOTIFICATION  FORM

    2  DESCRIBED IN SUBDIVISION FOUR OF SECTION 380.50 OF THE  CRIMINAL  PROCE-

    3  DURE LAW;

    4    (6)  ANY  PERSON  THE  FACILITY  STAFF REASONABLY BELIEVES COULD BE IN

    5  DANGER;

    6    (7) ANY LAW ENFORCEMENT AGENCY  AND  ANY  PERSON  THE  FACILITY  STAFF

    7  BELIEVES WOULD BE ABLE TO APPRISE SUCH VICTIM OR VICTIMS THAT THE PERSON

    8  ESCAPED FROM THE FACILITY; AND

    9    (8) ANY OTHER PERSON THE COMMITTING COURT MAY DESIGNATE.

   10    (H)  THE  PERSON  MAY  BE  APPREHENDED,  RESTRAINED,  TRANSPORTED, AND

   11  RETURNED TO THE FACILITY FROM WHICH HE OR  SHE  ESCAPED  BY  ANY  POLICE

   12  OFFICER  OR  PEACE  OFFICER, AND IT SHALL BE THE DUTY OF SUCH OFFICER TO

   13  ASSIST ANY REPRESENTATIVE OF THE COMMISSIONER TO TAKE  THE  PERSON  INTO

   14  CUSTODY UPON THE REQUEST OF SUCH REPRESENTATIVE.

   15    (I)  THE COMMISSIONER SHALL SUBMIT TO THE GOVERNOR AND THE LEGISLATURE

   16  NO LATER THAN DECEMBER FIRST OF EACH YEAR, A REPORT ON  THE  IMPLEMENTA-

   17  TION  OF THIS ARTICLE. SUCH REPORT SHALL INCLUDE, BUT NOT BE LIMITED TO,

   18  THE CENSUS OF EACH EXISTING TREATMENT FACILITY, THE  NUMBER  OF  PERSONS

   19  REVIEWED  BY  THE  CASE REVIEW TEAMS FOR PROCEEDINGS UNDER THIS ARTICLE,

   20  THE NUMBER OF PERSONS COMMITTED PURSUANT TO THIS ARTICLE,  THEIR  CRIMES

   21  OF CONVICTION, AND PROJECTED FUTURE CAPACITY NEEDS.

   22  S 10.11 REGIMEN OF STRICT AND INTENSIVE SUPERVISION AND TREATMENT.

   23    (A) (1) BEFORE ORDERING THE RELEASE OF A PERSON TO A REGIMEN OF STRICT

   24  AND  INTENSIVE  SUPERVISION  AND TREATMENT PURSUANT TO THIS ARTICLE, THE

   25  COURT SHALL ORDER THAT THE  DIVISION  OF  PAROLE  RECOMMEND  SUPERVISION

   26  REQUIREMENTS  TO  THE COURT. THESE SUPERVISION REQUIREMENTS, WHICH SHALL

   27  BE DEVELOPED IN CONSULTATION WITH THE COMMISSIONER, MAY INCLUDE BUT NEED

   28  NOT BE LIMITED TO, ELECTRONIC MONITORING OR GLOBAL POSITIONING SATELLITE

   29  TRACKING FOR AN APPROPRIATE PERIOD OF TIME, POLYGRAPH MONITORING,  SPEC-

   30  IFICATION OF RESIDENCE OR TYPE OR RESIDENCE, PROHIBITION OF CONTACT WITH

   31  IDENTIFIED  PAST  OR POTENTIAL VICTIMS, STRICT AND INTENSIVE SUPERVISION

   32  BY A PAROLE OFFICER, AND ANY OTHER LAWFUL AND NECESSARY CONDITIONS  THAT

   33  MAY  BE  IMPOSED  BY  A  COURT. IN ADDITION, AFTER CONSULTATION WITH THE

   34  PSYCHIATRIST, PSYCHOLOGIST OR OTHER PROFESSIONAL PRIMARILY TREATING  THE

   35  RESPONDENT, THE COMMISSIONER SHALL RECOMMEND A SPECIFIC COURSE OF TREAT-

   36  MENT.  A COPY OF THE RECOMMENDED REQUIREMENTS FOR SUPERVISION AND TREAT-

   37  MENT SHALL BE GIVEN TO THE ATTORNEY GENERAL AND THE RESPONDENT  AND  HIS

   38  OR  HER  COUNSEL  A  REASONABLE TIME BEFORE THE COURT ISSUES ITS WRITTEN

   39  ORDER PURSUANT TO THIS SECTION.

   40    (2) BEFORE ISSUING ITS WRITTEN  ORDER,  THE  COURT  SHALL  AFFORD  THE

   41  PARTIES  AN  OPPORTUNITY  TO BE HEARD, AND SHALL CONSIDER ANY ADDITIONAL

   42  SUBMISSIONS BY THE RESPONDENT AND THE ATTORNEY  GENERAL  CONCERNING  THE

   43  PROPOSED  CONDITIONS  OF THE REGIMEN OF STRICT AND INTENSIVE SUPERVISION

   44  AND TREATMENT. THE COURT SHALL ISSUE AN ORDER SPECIFYING THE  CONDITIONS

   45  OF  THE REGIMEN OF STRICT AND INTENSIVE SUPERVISION AND TREATMENT, WHICH

   46  SHALL INCLUDE SPECIFIED SUPERVISION REQUIREMENTS AND COMPLIANCE  WITH  A

   47  SPECIFIED  COURSE OF TREATMENT. A WRITTEN STATEMENT OF THE CONDITIONS OF

   48  THE REGIMEN OF STRICT AND INTENSIVE SUPERVISION AND TREATMENT  SHALL  BE

   49  GIVEN  TO  THE  RESPONDENT  AND  TO  HIS  OR HER COUNSEL, ANY DESIGNATED

   50  SERVICE PROVIDERS  OR  TREATING  PROFESSIONALS,  THE  COMMISSIONER,  THE

   51  ATTORNEY  GENERAL  AND  THE  SUPERVISING PAROLE OFFICER. THE COURT SHALL

   52  REQUIRE THE DIVISION OF PAROLE TO TAKE APPROPRIATE ACTIONS TO  IMPLEMENT

   53  THE  SUPERVISION  PLAN  AND ASSURE COMPLIANCE WITH THE CONDITIONS OF THE

   54  REGIMEN OF STRICT AND INTENSIVE SUPERVISION AND TREATMENT. A REGIMEN  OF

   55  STRICT  AND  INTENSIVE SUPERVISION DOES NOT TOLL THE RUNNING OF ANY FORM
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    1  OF SUPERVISION IN CRIMINAL CASES, INCLUDING BUT NOT LIMITED TO  POST-RE-

    2  LEASE SUPERVISION AND PAROLE.

    3    (B)  (1) PERSONS ORDERED INTO A REGIMEN OF STRICT AND INTENSIVE SUPER-

    4  VISION AND TREATMENT PURSUANT TO THIS ARTICLE  SHALL  BE  SUBJECT  TO  A

    5  MINIMUM  OF  SIX  FACE-TO-FACE  SUPERVISION  CONTACTS AND SIX COLLATERAL

    6  CONTACTS PER MONTH. SUCH MINIMUM  CONTACT  REQUIREMENTS  SHALL  CONTINUE

    7  UNLESS SUBSEQUENTLY MODIFIED BY THE COURT OR THE DIVISION OF PAROLE.

    8    (2)  ANY AGENCY, ORGANIZATION, PROFESSIONAL OR SERVICE PROVIDER DESIG-

    9  NATED TO  PROVIDE  TREATMENT  TO  THE  PERSON  SHALL,  UNLESS  OTHERWISE

   10  DIRECTED  BY  THE  COURT,  SUBMIT  EVERY  FOUR  MONTHS TO THE COURT, THE

   11  COMMISSIONER, THE ATTORNEY GENERAL AND THE SUPERVISING PAROLE OFFICER  A

   12  REPORT  DESCRIBING  THE PERSON`S CONDUCT WHILE UNDER A REGIMEN OF STRICT

   13  AND INTENSIVE SUPERVISION AND TREATMENT.

   14    (C) AN ORDER FOR A REGIMEN OF STRICT  AND  INTENSIVE  SUPERVISION  AND

   15  TREATMENT  PLACES  THE  PERSON  IN  THE CUSTODY AND CONTROL OF THE STATE

   16  DIVISION OF PAROLE. A PERSON ORDERED TO UNDERGO A REGIMEN OF STRICT  AND

   17  INTENSIVE  SUPERVISION AND TREATMENT PURSUANT TO THIS ARTICLE IS SUBJECT

   18  TO LAWFUL CONDITIONS SET BY THE COURT AND THE DIVISION OF PAROLE.

   19    (D) (1) A PERSON`S REGIMEN OF STRICT  AND  INTENSIVE  SUPERVISION  AND

   20  TREATMENT MAY BE REVOKED IF SUCH A PERSON VIOLATES A CONDITION OF STRICT

   21  AND  INTENSIVE  SUPERVISION. IF A PAROLE OFFICER HAS REASONABLE CAUSE TO

   22  BELIEVE THAT THE PERSON HAS VIOLATED  A  CONDITION  OF  THE  REGIMEN  OF

   23  STRICT  AND  INTENSIVE SUPERVISION AND TREATMENT OR, IF THERE IS AN ORAL

   24  OR WRITTEN EVALUATION OR REPORT BY A  TREATING  PROFESSIONAL  INDICATING

   25  THAT THE PERSON MAY BE A DANGEROUS SEX OFFENDER REQUIRING CONFINEMENT, A

   26  PAROLE OFFICER AUTHORIZED IN THE SAME MANNER AS PROVIDED IN SUBPARAGRAPH

   27  (I)  OF PARAGRAPH (A) OF SUBDIVISION THREE OF SECTION TWO HUNDRED FIFTY-

   28  NINE-I OF THE EXECUTIVE LAW MAY TAKE THE PERSON INTO CUSTODY AND  TRANS-

   29  PORT  THE  PERSON  FOR LODGING IN A SECURE TREATMENT FACILITY OR A LOCAL

   30  CORRECTIONAL FACILITY FOR AN EVALUATION BY A PSYCHIATRIC EXAMINER, WHICH

   31  EVALUATION SHALL BE CONDUCTED WITHIN FIVE DAYS.  A  PAROLE  OFFICER  MAY

   32  TAKE THE PERSON, UNDER CUSTODY, TO A PSYCHIATRIC CENTER FOR PROMPT EVAL-

   33  UATION,  AND  AT  THE  END  OF THE EXAMINATION, RETURN THE PERSON TO THE

   34  PLACE OF LODGING.  A PAROLE OFFICER, AS AUTHORIZED  BY  THIS  PARAGRAPH,

   35  MAY  DIRECT  A  PEACE  OFFICER,  ACTING  PURSUANT  TO HIS OR HER SPECIAL

   36  DUTIES, OR A POLICE OFFICER WHO IS A  MEMBER  OF  AN  AUTHORIZED  POLICE

   37  DEPARTMENT  OR  FORCE  OR  OF A SHERIFF`S DEPARTMENT, TO TAKE THE PERSON

   38  INTO CUSTODY AND TRANSPORT THE PERSON AS PROVIDED IN THIS PARAGRAPH.  IT

   39  SHALL  BE  THE DUTY OF SUCH PEACE OFFICER OR POLICE OFFICER TO TAKE INTO

   40  CUSTODY AND TRANSPORT ANY SUCH PERSON UPON RECEIVING SUCH DIRECTION. THE

   41  DIVISION OF PAROLE SHALL PROMPTLY NOTIFY THE ATTORNEY  GENERAL  AND  THE

   42  MENTAL HYGIENE LEGAL SERVICE, WHEN A PERSON IS TAKEN INTO CUSTODY PURSU-

   43  ANT  TO  THIS PARAGRAPH. NO PROVISION OF THIS SECTION SHALL PRECLUDE THE

   44  DIVISION OF PAROLE FROM PROCEEDING WITH A REVOCATION HEARING AS  AUTHOR-

   45  IZED  BY  SUBDIVISION  THREE  OF SECTION TWO HUNDRED FIFTY-NINE-I OF THE

   46  EXECUTIVE LAW.

   47    (2) AFTER THE PERSON IS TAKEN INTO CUSTODY  FOR  THE  EVALUATION,  THE

   48  ATTORNEY  GENERAL  MAY  FILE: (I) A PETITION FOR CONFINEMENT PURSUANT TO

   49  PARAGRAPH FOUR OF THIS SUBDIVISION AND/OR (II) A  PETITION  PURSUANT  TO

   50  SUBDIVISION (E) OF THIS SECTION TO MODIFY THE CONDITIONS OF A REGIMEN OF

   51  STRICT  AND  INTENSIVE SUPERVISION AND TREATMENT.  EITHER PETITION SHALL

   52  BE FILED IN THE COURT THAT ISSUED THE  ORDER  IMPOSING  THE  REGIMEN  OF

   53  STRICT  AND  INTENSIVE  SUPERVISION  AND TREATMENT. THE ATTORNEY GENERAL

   54  SHALL SEEK TO FILE THE PETITION WITHIN FIVE DAYS  AFTER  THE  PERSON  IS

   55  TAKEN  INTO CUSTODY FOR EVALUATION.  IF NO PETITION IS FILED WITHIN THAT

   56  TIME, THE RESPONDENT SHALL BE RELEASED IMMEDIATELY, SUBJECT TO THE TERMS
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    1  OF THE PREVIOUS ORDER IMPOSING  THE  REGIMEN  OF  STRICT  AND  INTENSIVE

    2  SUPERVISION,  BUT  FAILURE TO FILE A PETITION WITHIN SUCH TIME SHALL NOT

    3  AFFECT THE VALIDITY OF SUCH PETITION OR ANY SUBSEQUENT ACTION.

    4    (3)  A PETITION FILED UNDER PARAGRAPH TWO OF THIS SUBDIVISION SHALL BE

    5  SERVED PROMPTLY ON THE RESPONDENT AND THE MENTAL HYGIENE LEGAL  SERVICE.

    6  THE COURT SHALL APPOINT LEGAL COUNSEL IN ACCORDANCE WITH SUBDIVISION (C)

    7  OF  SECTION  10.06  OF  THIS  ARTICLE.  COUNSEL  FOR RESPONDENT SHALL BE

    8  PROVIDED WITH A COPY OF THE WRITTEN REPORT, IF ANY, OF  THE  PSYCHIATRIC

    9  EXAMINER WHO CONDUCTED THE EVALUATION PURSUANT TO THIS SECTION.

   10    (4)  A  PETITION  FOR  CONFINEMENT  SHALL CONTAIN THE PAROLE OFFICER`S

   11  SWORN ALLEGATIONS DEMONSTRATING REASONABLE CAUSE  TO  BELIEVE  THAT  THE

   12  RESPONDENT  VIOLATED  A  CONDITION  OF  HIS  OR HER STRICT AND INTENSIVE

   13  SUPERVISION, AND SHALL BE ACCOMPANIED  BY  ANY  WRITTEN  EVALUATIONS  OR

   14  REPORTS BY A TREATING PROFESSIONAL INDICATING THAT THE RESPONDENT MAY BE

   15  A  DANGEROUS  SEX OFFENDER REQUIRING CONFINEMENT. IF A PETITION IS FILED

   16  WITHIN THE FIVE-DAY PERIOD SEEKING THE  RESPONDENT`S  CONFINEMENT,  THEN

   17  THE  COURT  SHALL PROMPTLY REVIEW THE PETITION AND, BASED ON THE ALLEGA-

   18  TIONS IN THE PETITION AND ANY  ACCOMPANYING  PAPERS,  DETERMINE  WHETHER

   19  THERE  IS  PROBABLE  CAUSE TO BELIEVE THAT THE RESPONDENT IS A DANGEROUS

   20  SEX OFFENDER REQUIRING CONFINEMENT. UPON THE FINDING OF PROBABLE  CAUSE,

   21  THE  RESPONDENT  MAY  BE  RETAINED IN A LOCAL CORRECTIONAL FACILITY OR A

   22  SECURE TREATMENT FACILITY PENDING THE CONCLUSION OF THE  PROCEEDING.  IN

   23  THE ABSENCE OF SUCH A FINDING, THE RESPONDENT SHALL BE RELEASED, BUT THE

   24  COURT MAY IMPOSE REVISED CONDITIONS OF SUPERVISION AND TREATMENT PENDING

   25  COMPLETION  OF  THE  HEARING.    WITHIN THIRTY DAYS AFTER A PETITION FOR

   26  CONFINEMENT IS FILED UNDER PARAGRAPH TWO OF THIS SUBDIVISION, THE  COURT

   27  SHALL CONDUCT A HEARING TO DETERMINE WHETHER THE RESPONDENT IS A DANGER-

   28  OUS  SEX  OFFENDER  REQUIRING  CONFINEMENT.  ANY FAILURE TO COMMENCE THE

   29  HEARING WITHIN THE  TIME  PERIOD  SPECIFIED  SHALL  NOT  RESULT  IN  THE

   30  DISMISSAL OF THE PETITION AND SHALL NOT AFFECT THE VALIDITY OF THE HEAR-

   31  ING  OR  THE  DETERMINATION.  THE  COURT SHALL MAKE ITS DETERMINATION OF

   32  WHETHER THE RESPONDENT IS A DANGEROUS SEX OFFENDER REQUIRING CONFINEMENT

   33  IN ACCORDANCE WITH THE STANDARDS SET FORTH IN SUBDIVISION (F) OF SECTION

   34  10.07 OF THIS ARTICLE.  IF THE COURT FINDS THAT THE ATTORNEY GENERAL HAS

   35  NOT MET THE BURDEN OF SHOWING BY CLEAR AND CONVINCING EVIDENCE THAT  THE

   36  RESPONDENT  IS A DANGEROUS SEX OFFENDER REQUIRING CONFINEMENT, BUT FINDS

   37  THAT THE RESPONDENT CONTINUES TO BE A SEX OFFENDER REQUIRING STRICT  AND

   38  INTENSIVE  SUPERVISION,  THE COURT SHALL ORDER THE PERSON TO BE RELEASED

   39  UNDER THE PREVIOUS ORDER IMPOSING A  REGIMEN  OF  STRICT  AND  INTENSIVE

   40  SUPERVISION AND TREATMENT, UNLESS IT MODIFIES THE ORDER IMPOSING A REGI-

   41  MEN OF STRICT AND INTENSIVE SUPERVISION AND TREATMENT PURSUANT TO SUBDI-

   42  VISION  (F)  OF  THIS SECTION. IF THE COURT DETERMINES THAT THE ATTORNEY

   43  GENERAL HAS MET THE BURDEN OF SHOWING BY CLEAR AND  CONVINCING  EVIDENCE

   44  THAT  THE  RESPONDENT IS A DANGEROUS SEX OFFENDER REQUIRING CONFINEMENT,

   45  THE COURT SHALL ORDER THAT THE  RESPONDENT  BE  COMMITTED  TO  A  SECURE

   46  TREATMENT  FACILITY  IMMEDIATELY.  THE  RESPONDENT SHALL NOT BE RELEASED

   47  PENDING THE COMPLETION OF THE HEARING.

   48    (E) IF THE ATTORNEY GENERAL FILES ONLY  A  PETITION  FOR  MODIFICATION

   49  UNDER  PARAGRAPH  TWO OF SUBDIVISION (D) OF THIS SECTION, THE RESPONDENT

   50  SHALL BE RELEASED BUT THE COURT MAY IMPOSE REVISED CONDITIONS OF  SUPER-

   51  VISION AND TREATMENT PENDING COMPLETION OF THE HEARING. WITHIN FIVE DAYS

   52  AFTER FILING OF THE PETITION FOR MODIFICATION, THE COURT SHALL CONDUCT A

   53  HEARING  TO  DETERMINE  WHETHER THE RESPONDENT`S CONDITIONS OF TREATMENT

   54  AND SUPERVISION SHOULD BE MODIFIED. THE ATTORNEY GENERAL SHALL HAVE  THE

   55  BURDEN  OF  SHOWING THAT THE MODIFICATIONS SOUGHT ARE WARRANTED, AND THE
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    1  COURT SHALL ORDER SUCH MODIFICATIONS TO THE EXTENT THAT  IT  FINDS  THAT

    2  THE ATTORNEY GENERAL HAS MET THAT BURDEN.

    3    (F) THE COURT MAY MODIFY OR TERMINATE THE CONDITIONS OF THE REGIMEN OF

    4  STRICT  AND  INTENSIVE  SUPERVISION AND TREATMENT ON THE PETITION OF THE

    5  SUPERVISING PAROLE OFFICER, THE COMMISSIONER OR  THE  ATTORNEY  GENERAL.

    6  SUCH  PETITION  SHALL  BE  SERVED ON THE RESPONDENT AND THE RESPONDENT`S

    7  COUNSEL. A PERSON SUBJECT TO A REGIMEN OF STRICT  AND  INTENSIVE  SUPER-

    8  VISION  AND  TREATMENT  PURSUANT  TO THIS ARTICLE MAY PETITION EVERY TWO

    9  YEARS FOR MODIFICATION OR TERMINATION, COMMENCING  NO  SOONER  THAN  TWO

   10  YEARS  AFTER  THE REGIMEN OF STRICT AND INTENSIVE SUPERVISION AND TREAT-

   11  MENT COMMENCED, WITH SERVICE OF SUCH PETITION ON THE  ATTORNEY  GENERAL,

   12  THE DIVISION OF PAROLE, AND THE COMMISSIONER. UPON RECEIPT OF A PETITION

   13  FOR  MODIFICATION OR TERMINATION PURSUANT TO THIS SECTION, THE COURT MAY

   14  REQUIRE THE DIVISION OF PAROLE AND THE COMMISSIONER TO PROVIDE A  REPORT

   15  CONCERNING THE PERSON`S CONDUCT WHILE SUBJECT TO A REGIMEN OF STRICT AND

   16  INTENSIVE SUPERVISION AND TREATMENT. IF MORE THAN ONE PETITION IS FILED,

   17  THE PETITIONS MAY BE CONSIDERED IN A SINGLE HEARING.

   18    (G)  UPON  RECEIPT  OF  A  PETITION  FOR MODIFICATION PURSUANT TO THIS

   19  SECTION, THE COURT MAY HOLD A HEARING ON SUCH PETITION. THE PARTY  SEEK-

   20  ING  MODIFICATION  SHALL HAVE THE BURDEN OF SHOWING THAT THOSE MODIFICA-

   21  TIONS ARE WARRANTED, AND THE COURT SHALL ORDER SUCH MODIFICATIONS TO THE

   22  EXTENT THAT IT FINDS THAT THE PARTY HAS MET THAT BURDEN.

   23    (H) UPON RECEIPT OF  A  PETITION  FOR  TERMINATION  PURSUANT  TO  THIS

   24  SECTION,  THE  COURT MAY HOLD A HEARING ON SUCH PETITION. WHEN THE PETI-

   25  TION IS FILED BY THE RESPONDENT, THE ATTORNEY  GENERAL  SHALL  HAVE  THE

   26  BURDEN  OF  SHOWING BY CLEAR AND CONVINCING EVIDENCE THAT THE RESPONDENT

   27  IS CURRENTLY A SEX OFFENDER REQUIRING CIVIL MANAGEMENT.   IF  THE  COURT

   28  FINDS  THAT THE ATTORNEY GENERAL HAS NOT SUSTAINED THAT BURDEN, IT SHALL

   29  ORDER THE RESPONDENT`S DISCHARGE FROM THE REGIMEN OF STRICT  AND  INTEN-

   30  SIVE  SUPERVISION  AND TREATMENT. OTHERWISE THE COURT SHALL CONTINUE THE

   31  REGIMEN OF STRICT AND INTENSIVE SUPERVISION AND TREATMENT BUT MAY REVISE

   32  CONDITIONS OF SUPERVISION AND TREATMENT AS WARRANTED.

   33  S 10.13 APPEALS.

   34    (A) THE ATTORNEY GENERAL MAY, IN THE APPELLATE DIVISION OF THE SUPREME

   35  COURT, SEEK A STAY OF ANY ORDER UNDER THIS ARTICLE  RELEASING  A  PERSON

   36  UNDER THIS ARTICLE.

   37    (B)  THE ATTORNEY GENERAL MAY APPEAL AS OF RIGHT FROM AN ORDER ENTERED

   38  PURSUANT TO SUBDIVISION (K) OF SECTION 10.06 OF THIS ARTICLE  DISMISSING

   39  THE  PETITION  FOLLOWING  A DETERMINATION THAT PROBABLE CAUSE TO BELIEVE

   40  THAT THE RESPONDENT IS A SEX OFFENDER REQUIRING CIVIL MANAGEMENT HAS NOT

   41  BEEN ESTABLISHED. NO APPEAL MAY BE TAKEN FROM AN ORDER ENTERED  PURSUANT

   42  TO  SUBDIVISION  (K)  OF  SECTION 10.06 OF THIS ARTICLE DETERMINING THAT

   43  PROBABLE CAUSE HAS BEEN ESTABLISHED TO BELIEVE THE RESPONDENT IS  A  SEX

   44  OFFENDER  REQUIRING CIVIL MANAGEMENT. BOTH THE RESPONDENT AND THE ATTOR-

   45  NEY GENERAL MAY APPEAL FROM ANY FINAL ORDER  ENTERED  PURSUANT  TO  THIS

   46  ARTICLE.   THE   PROVISIONS   OF  ARTICLES  FIFTY-FIVE,  FIFTY-SIX,  AND

   47  FIFTY-SEVEN OF THE CIVIL PRACTICE LAW AND  RULES  SHALL  GOVERN  APPEALS

   48  TAKEN FROM ORDERS ENTERED PURSUANT TO THIS ARTICLE.

   49    (C)  IN  CONNECTION  WITH  ANY  APPEAL, A RESPONDENT WHO IS OR BECOMES

   50  FINANCIALLY UNABLE TO OBTAIN COUNSEL SHALL HAVE THE RIGHT TO HAVE APPEL-

   51  LATE COUNSEL APPOINTED ON HIS OR  HER  BEHALF.  SUCH  COUNSEL  SHALL  BE

   52  APPOINTED  BY  THE  COURT  TO WHICH AN APPEAL IS TAKEN. IF POSSIBLE, THE

   53  COURT SHALL APPOINT THE MENTAL HYGIENE LEGAL SERVICE.  IN THE EVENT THAT

   54  THE COURT DETERMINES THAT THE MENTAL HYGIENE LEGAL SERVICE CANNOT ACCEPT

   55  APPOINTMENT, THE COURT SHALL APPOINT AN ATTORNEY ELIGIBLE  FOR  APPOINT-

   56  MENT  PURSUANT TO ARTICLE EIGHTEEN-B OF THE COUNTY LAW, OR AN ENTITY, IF
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    1  ANY, THAT HAS  CONTRACTED  FOR  THE  DELIVERY  OF  LEGAL  REPRESENTATION

    2  SERVICES UNDER SUBDIVISION (C) OF SECTION 10.15 OF THIS ARTICLE.

    3  S 10.15 COMPENSATION, FEES AND EXPENSES.

    4    (A)  ANY  COMPENSATION, FEE OR EXPENSE PAID PURSUANT TO THE PROVISIONS

    5  OF THIS ARTICLE AND ARTICLE EIGHTEEN-B OF THE  COUNTY  LAW  SHALL  BE  A

    6  STATE  CHARGE  PAYABLE ON VOUCHERS APPROVED BY THE COURT WHICH FIXED THE

    7  SAME, AFTER AUDIT BY AND ON THE WARRANT OF THE COMPTROLLER. ANY  COMPEN-

    8  SATION,  FEE  OR EXPENSE PAID TO SUCH COUNSEL SO APPOINTED SHALL BE PAID

    9  OUT OF FUNDS APPROPRIATED TO THE ADMINISTRATIVE OFFICE FOR  THE  COURTS.

   10  EACH  CLAIM  FOR  COMPENSATION AND REIMBURSEMENT SHALL BE SUPPORTED BY A

   11  SWORN  STATEMENT  SPECIFYING  THE  TIME  EXPENDED,  SERVICES   RENDERED,

   12  EXPENSES  INCURRED  AND  REIMBURSEMENT  OR  COMPENSATION  APPLIED FOR OR

   13  RECEIVED IN THE SAME CASE FROM ANY OTHER SOURCE. THE  APPROPRIATE  COURT

   14  SHALL  REVIEW  AND DETERMINE THE REASONABLENESS OF THE CLAIMS, INCLUDING

   15  THE NUMBER OF HOURS EXPENDED OUT OF COURT  BY  COUNSEL  AND  PSYCHIATRIC

   16  EXAMINERS.  WHEN A COURT APPOINTS COUNSEL PURSUANT TO ARTICLE EIGHTEEN-B

   17  OF THE COUNTY LAW, SUCH COUNSEL SHALL BE COMPENSATED IN ACCORDANCE  WITH

   18  THE  PROVISIONS  OF THAT ARTICLE. NOTWITHSTANDING ANY OTHER PROVISION OF

   19  LAW, PSYCHIATRIC EXAMINERS WHO ARE APPOINTED BY A COURT UNDER THIS ARTI-

   20  CLE, AND WHO PERFORM SUCH EXAMINATIONS OTHER THAN AS GOVERNMENT  EMPLOY-

   21  EES, SHALL BE COMPENSATED AT AN HOURLY RATE TO BE SET BY THE ADMINISTRA-

   22  TIVE BOARD OF THE JUDICIAL CONFERENCE.

   23    (B) MEMBERS OF THE CASE REVIEW PANEL ESTABLISHED BY SUBDIVISION (A) OF

   24  SECTION  10.05  OF  THIS  ARTICLE SHALL BE ENTITLED TO REIMBURSEMENT FOR

   25  EXPENSES REASONABLY INCURRED FOR THE PERFORMANCE OF  DUTIES  UNDER  THIS

   26  ARTICLE.

   27    (C)  THE  STATE  MAY CONTRACT WITH ENTITIES FOR THE PROVISION OF LEGAL

   28  REPRESENTATION SERVICES TO RESPONDENTS IN PROCEEDINGS UNDER  THIS  ARTI-

   29  CLE, WITHIN THE AMOUNTS APPROPRIATED THEREFOR.

   30  S 10.17 RELEASE OF INFORMATION AUTHORIZED.

   31    THE  COMMISSIONER  IS  AUTHORIZED TO RELEASE INFORMATION IN ACCORDANCE

   32  WITH SUBPARAGRAPH (VII) OF PARAGRAPH NINE OF SUBDIVISION (C) OF  SECTION

   33  33.13 OF THIS CHAPTER TO APPROPRIATE PERSONS AND ENTITIES WHEN NECESSARY

   34  TO PROTECT THE PUBLIC CONCERNING A SPECIFIC SEX OFFENDER REQUIRING CIVIL

   35  MANAGEMENT  UNDER THIS ARTICLE, AND TO RELEASE INFORMATION IN ACCORDANCE

   36  WITH SUBPARAGRAPH (VIII) OF PARAGRAPH NINE OF SUBDIVISION (C) OF SECTION

   37  33.13 OF THIS CHAPTER TO THE ATTORNEY GENERAL AND CASE REVIEW PANEL WHEN

   38  SUCH PERSONS OR ENTITIES REQUEST SUCH INFORMATION  IN  THE  EXERCISE  OF

   39  THEIR STATUTORY FUNCTIONS, POWERS, AND DUTIES UNDER THIS ARTICLE.

   40    S  3.  The  executive  law is amended by adding a new section 837-r to

   41  read as follows:

   42    S 837-R. OFFICE OF SEX  OFFENDER  MANAGEMENT.    1.  ESTABLISHMENT  OF

   43  OFFICE.  THERE  IS  HEREBY  ESTABLISHED  WITHIN THE DIVISION OF CRIMINAL

   44  JUSTICE SERVICES THE OFFICE OF SEX OFFENDER MANAGEMENT,  HEREINAFTER  IN

   45  THIS SECTION REFERRED TO AS "THE OFFICE."

   46    2.  DUTIES  AND RESPONSIBILITIES. THE OFFICE, IN CONSULTATION WITH THE

   47  COMMISSIONER OF MENTAL HEALTH, SHALL BE RESPONSIBLE FOR  POLICY  MATTERS

   48  RELATING  TO  SEX  OFFENDERS  AND  THE MANAGEMENT OF THEIR BEHAVIOR. ITS

   49  ACTIVITIES AS TO SUCH MATTERS SHALL INCLUDE, BUT NOT BE LIMITED TO:

   50    (A) STUDYING ISSUES RELATING TO MANAGEMENT OF SEX OFFENDER BEHAVIOR IN

   51  CONSULTATION WITH EXPERTS, SERVICE PROVIDERS AND  REPRESENTATIVE  ORGAN-

   52  IZATIONS IN THE FIELD OF SEX OFFENDER MANAGEMENT;

   53    (B) SERVING AS A CLEARINGHOUSE FOR INFORMATION AND MATERIALS INCLUDING

   54  LISTS  OF  TREATMENT  PROVIDERS  AND  OTHER  COMMUNITY RESOURCES FOR SEX

   55  OFFENDER MANAGEMENT;
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    1    (C) ADVISING THE GOVERNOR AND THE LEGISLATURE ON  THE  MOST  EFFECTIVE

    2  WAYS FOR STATE GOVERNMENT TO ADDRESS ISSUES OF SEX OFFENDER MANAGEMENT;

    3    (D)  COORDINATING  AND RECOMMENDING SEX OFFENDER MANAGEMENT POLICY AND

    4  INTERAGENCY INITIATIVES INCLUDING MATTERS RELATING TO  RISK  ASSESSMENT;

    5  PROVISION OF TREATMENT; SUPERVISION POLICY; THE USE OF VIDEOCONFERENCING

    6  AND  OTHER TOOLS TO EXPEDITE HEARINGS; THE USE OF POLYGRAPHS, ELECTRONIC

    7  MONITORING, AND OTHER SUPERVISORY  TOOLS;  THE  SHARING  OF  INFORMATION

    8  AMONG  RELEVANT AGENCIES; RESIDENTIAL ISSUES; AND OTHER MATTERS RELATING

    9  TO RE-ENTRY AND INTEGRATION INTO SOCIETY;

   10    (E) DEVELOPING RECOMMENDATIONS AS TO STANDARDS, GUIDELINES, BEST PRAC-

   11  TICES, AND QUALIFICATIONS FOR SEX OFFENDER  ASSESSMENT,  TREATMENT,  AND

   12  SUPERVISION;

   13    (F)  ACTING  AS  AN  ADVOCATE FOR SEX OFFENSE VICTIMS AND PROGRAMS AND

   14  COORDINATING ACTIVITIES OF OTHER AGENCIES WITH RELATED FUNCTIONS;

   15    (G) DEVELOPING AND IMPLEMENTING CAMPAIGNS OF PUBLIC AWARENESS,  COMMU-

   16  NITY OUTREACH, AND SEX OFFENSE PREVENTION;

   17    (H)  COORDINATING  PROGRAMS OF TRAINING AND EDUCATION FOR LAW ENFORCE-

   18  MENT AND TREATMENT  PROVIDERS,  JUDGES,  ATTORNEYS,  AND  OTHER  PROFES-

   19  SIONALS; AND

   20    (I) DEVELOPING CASE MANAGEMENT SYSTEMS AND OTHER INFORMATION TECHNOLO-

   21  GY  TO SUPPORT STATE ACTIVITIES IN THE MANAGEMENT OF SEX OFFENDER BEHAV-

   22  IOR.

   23    3. OTHER STATE AGENCIES SHALL PROVIDE COOPERATION  AND  ASSISTANCE  TO

   24  THE  OFFICE  SO  AS  TO  ASSIST  IT  IN THE EFFECTIVE PERFORMANCE OF ITS

   25  DUTIES.

   26    S 4. The opening paragraph of subdivision (c) of section 33.13 of  the

   27  mental  hygiene  law,  as amended by chapter 912 of the laws of 1984, is

   28  amended to read as follows:

   29    Such information about patients or clients reported  to  the  offices,

   30  including  the  identification  of  patients  or clients, {and} clinical

   31  records or clinical information tending to identify patients or clients,

   32  AND RECORDS AND INFORMATION CONCERNING PERSONS UNDER  CONSIDERATION  FOR

   33  PROCEEDINGS  PURSUANT  TO ARTICLE TEN OF THIS CHAPTER, at office facili-

   34  ties shall not be a public record and  shall  not  be  released  by  the

   35  offices or its facilities to any person or agency outside of the offices

   36  except as follows:

   37    S  5.  Paragraph  9  of subdivision (c) of section 33.13 of the mental

   38  hygiene law is amended by adding two new subparagraphs (vii) and  (viii)

   39  to read as follows:

   40    (VII)  APPROPRIATE  PERSONS AND ENTITIES WHEN NECESSARY TO PROTECT THE

   41  PUBLIC CONCERNING A SPECIFIC SEX  OFFENDER  REQUIRING  CIVIL  MANAGEMENT

   42  UNDER ARTICLE TEN OF THIS CHAPTER.

   43    (VIII)  TO  THE  ATTORNEY  GENERAL,  CASE REVIEW PANEL, OR PSYCHIATRIC

   44  EXAMINERS DESCRIBED IN ARTICLE TEN OF THIS CHAPTER, WHEN SUCH PERSONS OR

   45  ENTITIES REQUEST SUCH INFORMATION IN THE  EXERCISE  OF  THEIR  STATUTORY

   46  FUNCTIONS, POWERS AND DUTIES UNDER ARTICLE TEN OF THIS CHAPTER.

   47    S  6.  Subdivision  (c) of section 43.03 of the mental hygiene law, as

   48  amended by chapter 855 of the laws  of  1985,  is  amended  to  read  as

   49  follows:

   50    (c)  Patients receiving services while being held pursuant to order of

   51  a criminal court, other than patients committed to the department pursu-

   52  ant to section 330.20 of the criminal procedure law, or for  examination

   53  pursuant  to  an  order  of  the family court shall not be liable to the

   54  department for such services. Fees due the department for such  services

   55  shall  be  paid by the county in which such court is located except that

   56  counties shall not be responsible for  the  cost  of  services  rendered
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    1  patients  committed  to the department pursuant to section 330.20 of the

    2  criminal procedure law OR PATIENTS COMMITTED TO THE DEPARTMENT  PURSUANT

    3  TO ARTICLE TEN OF THIS CHAPTER.

    4    S  7.  Subdivision  5  of  section 45.01 of the mental hygiene law, as

    5  amended by section 3 of part H of chapter 58 of the  laws  of  2005,  is

    6  amended to read as follows:

    7    5. "Mental  hygiene  facility" means a facility as defined in subdivi-

    8  sion six of section 1.03 of this chapter and facilities for  the  opera-

    9  tion  of  which an operating certificate is required pursuant to article

   10  sixteen or thirty-one of this chapter and including family  care  homes.

   11  "MENTAL  HYGIENE  FACILITY"  ALSO  MEANS  A SECURE TREATMENT FACILITY AS

   12  DEFINED BY ARTICLE TEN OF THIS CHAPTER.

   13    S 8. Subdivision (a) of section 47.01 of the mental  hygiene  law,  as

   14  amended  by  chapter  97  of  the  laws  of  1995, is amended to read as

   15  follows:

   16    (a) There shall be a mental hygiene legal service of the state in each

   17  judicial department. The  service  shall  provide  legal  assistance  to

   18  patients  or  residents of a facility as defined in section 1.03 of this

   19  chapter, or any other place or facility which is  required  to  have  an

   20  operating  certificate pursuant to article sixteen or thirty-one of this

   21  chapter, and to persons alleged to be in need of care and  treatment  in

   22  such facilities or places, AND TO PERSONS ENTITLED TO SUCH LEGAL ASSIST-

   23  ANCE  AS  PROVIDED  BY  ARTICLE  TEN OF THIS CHAPTER.   The head of such

   24  service in each judicial department and such assistants and  such  staff

   25  as may be necessary shall be appointed and may be removed by the presid-

   26  ing  justice  of  the  appellate  division  of  the judicial department.

   27  Appointments  and  transfers  to  the  service  shall  comply  with  the

   28  provisions  of  the  civil service law.  Standards for qualifications of

   29  the personnel in the service  shall  be  established  by  the  presiding

   30  justice  of  the  appellate  division  of  the  judicial department. The

   31  presiding justice of the appellate division of the  judicial  department

   32  shall promulgate such rules or regulations as may be necessary to effec-

   33  tuate the purposes of this article.

   34    S  9.  Subdivisions (d) and (e) of section 47.03 of the mental hygiene

   35  law, subdivision (d) as amended by chapter 330 of the laws of  1993  and

   36  subdivision  (e) as added by chapter 789 of the laws of 1985 are amended

   37  and a new subdivision (f) is added to read as follows:

   38    (d) To be granted access at any and all times to any facility or place

   39  or part thereof described in subdivision (a) of section  47.01  of  this

   40  article,  and  to  all  books,  records  and data pertaining to any such

   41  facility or place deemed  necessary  for  carrying  out  its  functions,

   42  powers and duties. The mental hygiene legal service may require from the

   43  officers  or  employees of such facility or place any information deemed

   44  necessary for the purpose  of  carrying  out  the  service`s  functions,

   45  powers  and duties. Information, books, records or data which are confi-

   46  dential and any limitations on the release thereof imposed by  law  upon

   47  the party furnishing the information, books, records or data shall apply

   48  to   the   service.  Provided,  however,  whenever  federal  regulations

   49  restrict, or as a condition of  federal  aid  require  that  a  facility

   50  restrict  the release of information contained in the clinical record of

   51  a patient or client, or restrict disclosure of the identity of a patient

   52  or access to that patient, to a greater extent  than  is  allowed  under

   53  this  section,  the provisions of such federal law or federal regulation

   54  shall be controlling; {and}

   55    (e) To initiate and take any legal action deemed  necessary  to  safe-

   56  guard  the  right of any patient or resident to protection from abuse or
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    1  mistreatment, which may include investigation into any such  allegations

    2  of abuse or mistreatment of any such patient or resident{.}; AND

    3    (F)  TO PROVIDE LEGAL SERVICES AND ASSISTANCE IN ACCORDANCE WITH ARTI-

    4  CLE TEN OF THIS CHAPTER.

    5    S 10. Subdivision 6 of section 168-a of the correction law,  as  added

    6  by chapter 192 of the laws of 1995, is amended to read as follows:

    7    6.  "Hospital"  means: (A) a hospital as defined in subdivision two of

    8  section four hundred of this chapter and applies to persons committed to

    9  such hospital by order of commitment made pursuant to article sixteen of

   10  this chapter; OR (B) A SECURE TREATMENT FACILITY AS DEFINED  IN  SECTION

   11  10.03 OF THE MENTAL HYGIENE LAW AND APPLIES TO PERSONS COMMITTED TO SUCH

   12  FACILITY  BY AN ORDER MADE PURSUANT TO ARTICLE TEN OF THE MENTAL HYGIENE

   13  LAW.

   14    S 11. Subdivision 3 of section 390.50 of the criminal  procedure  law,

   15  as  renumbered by chapter 310 of the laws of 1975, is amended to read as

   16  follows:

   17    3. Public agencies within this state. A probation department must make

   18  available a copy of its pre-sentence report and any medical, psychiatric

   19  or social agency report submitted to it in connection with its  pre-sen-

   20  tence  investigation or its supervision of a defendant, to any court, or

   21  to the probation department of any court, within this state that  subse-

   22  quently  has  jurisdiction  over  such  defendant  for  the  purpose  of

   23  pronouncing or reviewing sentence and to any state agency to  which  the

   24  defendant is subsequently committed or certified or under whose care and

   25  custody  or  jurisdiction  the defendant subsequently is placed upon the

   26  official request of such court or agency therefor.   In any  such  case,

   27  the  court  or  agency  receiving such material must retain it under the

   28  same conditions of confidentiality as apply to the probation  department

   29  that  made it available, EXCEPT THAT AN AGENCY WITH JURISDICTION AS THAT

   30  TERM IS DEFINED IN SUBDIVISION  (A)  OF  SECTION  10.03  OF  THE  MENTAL

   31  HYGIENE  LAW  SHALL  MAKE SUCH MATERIAL AVAILABLE TO THE COMMISSIONER OF

   32  MENTAL HEALTH, ATTORNEY GENERAL, CASE REVIEW PANEL, OR PSYCHIATRIC EXAM-

   33  INERS DESCRIBED IN ARTICLE TEN OF  THE  MENTAL  HYGIENE  LAW  WHEN  SUCH

   34  PERSONS OR ENTITIES REQUEST SUCH MATERIAL IN THE EXERCISE OF THEIR STAT-

   35  UTORY  FUNCTIONS,  POWERS,  AND  DUTIES  UNDER ARTICLE TEN OF THE MENTAL

   36  HYGIENE LAW.

   37    S 12. Subdivisions 4 and 5 of section 380.50 of the criminal procedure

   38  law, as added by chapter 1 of the laws of 1998, are amended to  read  as

   39  follows:

   40    4.  Regardless of whether the victim requests to make a statement with

   41  regard to the defendant`s sentence, where the defendant is committed  to

   42  the  custody  of the department of correctional services upon a sentence

   43  of imprisonment for conviction of a violent felony offense as defined in

   44  section 70.02 of the penal law  or  a  felony  defined  in  article  one

   45  hundred twenty-five of such law, OR A SEX OFFENSE AS DEFINED IN SUBDIVI-

   46  SION  (P)  OF SECTION 10.03 OF THE MENTAL HYGIENE LAW, within sixty days

   47  of the imposition of sentence the prosecutor shall  provide  the  victim

   48  with a form, prepared and distributed by the commissioner of the depart-

   49  ment of correctional services, on which the victim may indicate a demand

   50  to be informed of the escape, absconding, discharge, parole, conditional

   51  release  {or},  release  to  post-release  supervision,  TRANSFER TO THE

   52  CUSTODY OF THE OFFICE OF MENTAL HEALTH PURSUANT TO ARTICLE  TEN  OF  THE

   53  MENTAL HYGIENE LAW, OR RELEASE FROM CONFINEMENT UNDER ARTICLE TEN OF THE

   54  MENTAL HYGIENE LAW of the person so imprisoned.  If the victim submits a

   55  completed form to the prosecutor, it shall be the duty of the prosecutor

   56  to mail promptly such form to the department of correctional services.
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    1    5. Following the receipt of such form from the prosecutor, it shall be

    2  the duty of the department of correctional services OR, WHERE THE PERSON

    3  IS  COMMITTED TO THE CUSTODY OF THE OFFICE OF MENTAL HEALTH, at the time

    4  such  person  is  discharged,  paroled,  conditionally  released   {or},

    5  released to post-release supervision, OR RELEASED FROM CONFINEMENT UNDER

    6  ARTICLE  TEN  OF  THE  MENTAL  HYGIENE LAW, to notify the victim of such

    7  occurrence by certified mail directed to the  address  provided  by  the

    8  victim.    In  the event such person escapes or absconds from a facility

    9  under the jurisdiction of the department of  correctional  services,  it

   10  shall be the duty of such department to notify immediately the victim of

   11  such occurrence at the most current address or telephone number provided

   12  by  the  victim in the most reasonable and expedient possible manner. In

   13  the event such escapee or absconder is subsequently taken  into  custody

   14  by the department of correctional services, it shall be the duty of such

   15  department  to  notify  the  victim of such occurrence by certified mail

   16  directed to the address provided by the victim within forty-eight  hours

   17  of  regaining  such  custody.    IN  THE CASE OF A PERSON WHO ESCAPES OR

   18  ABSCONDS FROM CONFINEMENT UNDER ARTICLE TEN OF THE MENTAL  HYGIENE  LAW,

   19  THE  OFFICE  OF  MENTAL  HEALTH  SHALL  NOTIFY  THE VICTIM OR VICTIMS IN

   20  ACCORDANCE WITH THE PROCEDURES SET FORTH IN SUBDIVISION (G)  OF  SECTION

   21  10.10  OF  THE  MENTAL  HYGIENE  LAW. In no case shall the state be held

   22  liable for failure to provide any notice required by this subdivision.

   23    S 13. Subdivision (a) of section 190.71 of the criminal procedure law,

   24  as amended by chapter 264 of the laws of 2003, is  amended  to  read  as

   25  follows:

   26    (a)  Except  as  provided in subdivision six of section 200.20 of this

   27  chapter, a grand jury may not indict (i) a person thirteen years of  age

   28  for any conduct or crime other than conduct constituting a crime defined

   29  in  subdivisions  one  and  two  of section 125.25 (murder in the second

   30  degree) OR SUCH CONDUCT AS A SEXUALLY MOTIVATED FELONY, WHERE AUTHORIZED

   31  PURSUANT TO SECTION 130.91 OF THE PENAL LAW; (ii) a person  fourteen  or

   32  fifteen years of age for any conduct or crime other than conduct consti-

   33  tuting  a  crime  defined  in subdivisions one and two of section 125.25

   34  (murder in the second degree) and in subdivision three of  such  section

   35  provided  that  the  underlying  crime  for the murder charge is one for

   36  which such person is criminally responsible; 135.25 (kidnapping  in  the

   37  first  degree); 150.20 (arson in the first degree); subdivisions one and

   38  two of section 120.10 (assault in the first degree); 125.20 (manslaught-

   39  er in the first degree); subdivisions one  and  two  of  section  130.35

   40  (rape  in  the first degree); subdivisions one and two of section 130.50

   41  (criminal sexual act in the first  degree);  130.70  (aggravated  sexual

   42  abuse  in  the  first  degree);  140.30  (burglary in the first degree);

   43  subdivision one of section  140.25  (burglary  in  the  second  degree);

   44  150.15  (arson  in  the  second  degree);  160.15  (robbery in the first

   45  degree); subdivision two  of  section  160.10  (robbery  in  the  second

   46  degree)  of  the  penal  law;  subdivision four of section 265.02 of the

   47  penal law, where such firearm is possessed on school  grounds,  as  that

   48  phrase is defined in subdivision fourteen of section 220.00 of the penal

   49  law;  or section 265.03 of the penal law, where such machine gun or such

   50  firearm is possessed on school grounds, as that  phrase  is  defined  in

   51  subdivision  fourteen  of section 220.00 of the penal law; or defined in

   52  the penal law as an attempt to commit murder in  the  second  degree  or

   53  kidnapping  in the first degree, OR SUCH CONDUCT AS A SEXUALLY MOTIVATED

   54  FELONY, WHERE AUTHORIZED PURSUANT TO SECTION 130.91 OF THE PENAL LAW.

   55    S 14. Section 720.35 of the  criminal  procedure  law  is  amended  by

   56  adding a new subdivision 4 to read as follows:
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    1    4.  NOTWITHSTANDING SUBDIVISION TWO OF THIS SECTION, WHENEVER A PERSON

    2  IS ADJUDICATED A YOUTHFUL OFFENDER AND THE CONVICTION THAT  WAS  VACATED

    3  AND  REPLACED  BY THE YOUTHFUL OFFENDER FINDING WAS FOR A SEX OFFENSE AS

    4  THAT TERM IS DEFINED IN ARTICLE TEN  OF  THE  MENTAL  HYGIENE  LAW,  ALL

    5  RECORDS  PERTAINING  TO  THE  YOUTHFUL  OFFENDER  ADJUDICATION  SHALL BE

    6  INCLUDED IN THOSE RECORDS AND  REPORTS  THAT  MAY  BE  OBTAINED  BY  THE

    7  COMMISSIONER  OF MENTAL HEALTH OR THE COMMISSIONER OF MENTAL RETARDATION

    8  AND DEVELOPMENTAL DISABILITIES, AS APPROPRIATE; THE CASE  REVIEW  PANEL;

    9  AND THE ATTORNEY GENERAL PURSUANT TO SECTION 10.05 OF THE MENTAL HYGIENE

   10  LAW.

   11    S  15. Section 725.15 of the criminal procedure law, as added by chap-

   12  ter 481 of the laws of 1978, is amended to read as follows:

   13  S 725.15  Sealing of records.

   14    Except where specifically required or permitted  by  statute  or  upon

   15  specific  authorization  of the court that directed removal of an action

   16  to the family court all official records and papers of the action up  to

   17  and  including  the  order of removal, whether on file with the court, a

   18  police agency or the division of criminal justice services,  are  confi-

   19  dential  and  must  not  be  made  available  to any person or public or

   20  private agency, provided however that availability of copies of any such

   21  records and papers on file with the family court shall  be  governed  by

   22  provisions that apply to family court records, AND FURTHER PROVIDED THAT

   23  ALL OFFICIAL RECORDS AND PAPERS OF THE ACTION SHALL BE INCLUDED IN THOSE

   24  RECORDS AND REPORTS THAT MAY BE OBTAINED UPON REQUEST BY THE COMMISSION-

   25  ER  OF  MENTAL HEALTH OR COMMISSIONER OF MENTAL RETARDATION AND DEVELOP-

   26  MENTAL DISABILITIES, AS APPROPRIATE; THE  CASE  REVIEW  PANEL;  AND  THE

   27  ATTORNEY GENERAL PURSUANT TO SECTION 10.05 OF THE MENTAL HYGIENE LAW.

   28    S  16.  Section  508  of  the executive law is amended by adding a new

   29  subdivision 9 to read as follows:

   30    9. NOTWITHSTANDING  ANY  PROVISION  OF  LAW,  INCLUDING  SECTION  FIVE

   31  HUNDRED  ONE-C  OF  THIS  ARTICLE,  THE  OFFICE  OF  CHILDREN AND FAMILY

   32  SERVICES SHALL MAKE RECORDS PERTAINING TO A PERSON CONVICTED  OF  A  SEX

   33  OFFENSE  AS  DEFINED  IN  SUBDIVISION (P) OF SECTION 10.03 OF THE MENTAL

   34  HYGIENE LAW AVAILABLE UPON REQUEST TO THE COMMISSIONER OF MENTAL  HEALTH

   35  OR  THE  COMMISSIONER  OF MENTAL RETARDATION AND DEVELOPMENTAL DISABILI-

   36  TIES, AS APPROPRIATE; A CASE REVIEW PANEL; AND THE ATTORNEY GENERAL;  IN

   37  ACCORDANCE WITH THE PROVISIONS OF ARTICLE TEN OF THE MENTAL HYGIENE LAW.

   38    S 17. Section 380.1 of the family court act is amended by adding a new

   39  subdivision 4 to read as follows:

   40    4.  NOTWITHSTANDING  ANY  OTHER  PROVISION  OF LAW, WHERE A FINDING OF

   41  JUVENILE  DELINQUENCY  HAS  BEEN  ENTERED,  UPON  REQUEST,  THE  RECORDS

   42  PERTAINING  TO  SUCH CASE SHALL BE MADE AVAILABLE TO THE COMMISSIONER OF

   43  MENTAL HEALTH OR THE COMMISSIONER OF  MENTAL  RETARDATION  AND  DEVELOP-

   44  MENTAL  DISABILITIES,  AS  APPROPRIATE;  THE  CASE REVIEW PANEL; AND THE

   45  ATTORNEY GENERAL PURSUANT TO SECTION 10.05 OF THE MENTAL HYGIENE LAW.

   46    S 18. Section 35 of the judiciary law  is  amended  by  adding  a  new

   47  subdivision 4-a to read as follows:

   48    4-A.  IN  ANY  PROCEEDING UNDER ARTICLE TEN OF THE MENTAL HYGIENE LAW,

   49  THE COURT WHICH ORDERED THE HEARING MAY APPOINT NO MORE THAN TWO PSYCHI-

   50  ATRISTS, CERTIFIED PSYCHOLOGISTS OR PHYSICIANS TO EXAMINE AND TESTIFY AT

   51  THE HEARING UPON THE CONDITION OF SUCH PERSON. A PSYCHIATRIST,  PSYCHOL-

   52  OGIST  OR  PHYSICIAN  SO  APPOINTED SHALL, UPON COMPLETION OF HIS OR HER

   53  SERVICES, RECEIVE REIMBURSEMENT FOR  EXPENSES  REASONABLY  INCURRED  AND

   54  REASONABLE  COMPENSATION  FOR SUCH SERVICES, TO BE FIXED BY THE COURT IN

   55  ACCORDANCE WITH SUBDIVISION (A) OF SECTION 10.15 OF THE  MENTAL  HYGIENE

   56  LAW.
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    1    S  19. Subdivision 2 of section 259-a of the executive law, as amended

    2  by section 6 of part E of chapter 62 of the laws of 2003, is amended  to

    3  read as follows:

    4    2.  The  division  shall  cause  complete  records to be kept of every

    5  person on presumptive release, parole, conditional release  or  post-re-

    6  lease supervision. Such records shall contain the aliases and photograph

    7  of  each  such person, and the other information referred to in subdivi-

    8  sion one of this section, as well as all reports of parole  officers  in

    9  relation  to such persons. Such records shall be maintained by the divi-

   10  sion and may be made available as deemed appropriate by the chairman for

   11  use by the department of  correctional  services,  THE  COMMISSIONER  OF

   12  MENTAL  HEALTH, THE COMMISSIONER OF MENTAL RETARDATION AND DEVELOPMENTAL

   13  DISABILITIES, THE CASE REVIEW PANEL, AND THE ATTORNEY  GENERAL  PURSUANT

   14  TO  SECTION 10.05 OF THE MENTAL HYGIENE LAW, the division, and the board

   15  of parole. Such records shall be organized in accordance with methods of

   16  filing and indexing designed to insure  the  immediate  availability  of

   17  complete information about such persons.

   18    S  20.  Section  259-a of the executive law is amended by adding a new

   19  subdivision 9-a to read as follows:

   20    9-A. THE DIVISION SHALL SUPERVISE ALL PERSONS WHO  ARE  SUBJECT  TO  A

   21  REGIMEN  OF  STRICT  AND INTENSIVE SUPERVISION AND TREATMENT PURSUANT TO

   22  ARTICLE TEN OF THE MENTAL HYGIENE LAW.  THE BOARD OF PAROLE SHALL  ISSUE

   23  AND PERIODICALLY UPDATE RULES AND REGULATIONS CONCERNING THE SUPERVISION

   24  OF  SUCH PERSONS IN CONSULTATION WITH THE OFFICE OF SEX OFFENDER MANAGE-

   25  MENT IN THE DIVISION OF CRIMINAL JUSTICE SERVICES.

   26    S 21. Section 5 of the correction law  is  amended  by  adding  a  new

   27  subdivision 6 to read as follows:

   28    6. THE COMMISSIONER SHALL HAVE THE DISCRETION TO ENTER INTO AGREEMENTS

   29  WITH  THE  COMMISSIONER  OF  MENTAL HEALTH FOR THE PROVISION OF SECURITY

   30  SERVICES RELATING TO ARTICLE TEN OF THE MENTAL HYGIENE LAW.

   31    S 22.  Paragraph  (a)  of  subdivision  2  of  section  168-a  of  the

   32  correction law, as amended by chapter 69 of the laws of 2003 and subpar-

   33  agraph  (i)  as separately amended by chapters 91 and 320 of the laws of

   34  2006, is amended to read as follows:

   35    (a) (i) a conviction of or a conviction for an attempt to  commit  any

   36  of  the  provisions  of sections 130.20, 130.25, 130.30, 130.40, 130.45,

   37  130.60, 250.50, 255.25, 255.26 and 255.27 or article two hundred  sixty-

   38  three  of  the penal law, or section 135.05, 135.10, 135.20 or 135.25 of

   39  such law relating to kidnapping offenses, provided the  victim  of  such

   40  kidnapping  or  related offense is less than seventeen years old and the

   41  offender is not the parent of the victim, or section 230.04,  where  the

   42  person patronized is in fact less than seventeen years of age, 230.05 or

   43  230.06,  or  subdivision  two  of  section  230.30, or section 230.32 or

   44  230.33 of the penal law, or (ii) a conviction of or a conviction for  an

   45  attempt  to  commit any of the provisions of section 235.22 of the penal

   46  law, or (iii) a conviction of or a conviction for an attempt  to  commit

   47  any  provisions  of  the  foregoing sections committed or attempted as a

   48  hate crime defined in section 485.05 of the penal law or as a  crime  of

   49  terrorism  defined  in section 490.25 of such law OR AS A SEXUALLY MOTI-

   50  VATED FELONY DEFINED IN SECTION 130.91 OF SUCH LAW; or

   51    S 23. Section 402 of the correction law is amended  by  adding  a  new

   52  subdivision 13 to read as follows:

   53    13.  NOTWITHSTANDING  ANY  PROVISION  OF  LAW TO THE CONTRARY, WHEN AN

   54  INMATE IS BEING EXAMINED IN  ANTICIPATION  OF  HIS  OR  HER  CONDITIONAL

   55  RELEASE, RELEASE TO PAROLE SUPERVISION, OR WHEN HIS OR HER SENTENCE TO A

   56  TERM  OF  IMPRISONMENT  EXPIRES,  THE  PROVISIONS  OF SUBDIVISION ONE OF
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    1  SECTION FOUR HUNDRED FOUR OF THIS ARTICLE SHALL BE APPLICABLE  AND  SUCH

    2  COMMITMENT  SHALL  BE  EFFECTUATED  IN ACCORDANCE WITH THE PROVISIONS OF

    3  ARTICLE NINE OR TEN OF THE MENTAL HYGIENE LAW, AS APPROPRIATE.

    4    S  24. Subdivision 1 of section 404 of the correction law, as added by

    5  chapter 766 of the laws of 1976, is amended to read as follows:

    6    1. Whenever an inmate committed to a hospital  in  the  department  of

    7  mental  hygiene OR WHENEVER AN INMATE IS EXAMINED IN ANTICIPATION OF HIS

    8  OR HER CONDITIONAL RELEASE, RELEASE TO PAROLE SUPERVISION, OR  WHEN  HIS

    9  OR  HER SENTENCE TO A TERM OF IMPRISONMENT EXPIRES AND SUCH INMATE shall

   10  continue to be mentally ill and in need of care  and  treatment  at  the

   11  time  of  his OR HER conditional release, release to parole supervision,

   12  or when his OR HER sentence to  a  term  of  imprisonment  expires,  the

   13  director of the hospital OR THE SUPERINTENDENT OF A CORRECTIONAL FACILI-

   14  TY  may  apply for the person`s admission to a hospital for the care and

   15  treatment of the mentally ill in the department of  mental  hygiene  {as

   16  provided  in}  PURSUANT  TO  ARTICLE  NINE OF THE MENTAL HYGIENE LAW, OR

   17  ALTERNATIVELY, THE COMMISSIONER MAY APPLY FOR THE PERSON`S ADMISSION  TO

   18  A  SECURE  TREATMENT  FACILITY  PURSUANT  TO  ARTICLE  TEN OF the mental

   19  hygiene law.

   20    S 24-a. Paragraph (e)  of  subdivision  1  of  section  500-a  of  the

   21  correction  law,  as  amended  by  chapter  541  of the laws of 1994, is

   22  amended and a new paragraph (f) is added to read as follows:

   23    (e) For the confinement  of  persons  convicted  of  any  offense  and

   24  sentenced  to  imprisonment  therein,  or  awaiting transportation under

   25  sentence to imprisonment in another county{.};

   26    (F) FOR THE CONFINEMENT OF PERSONS DURING ANY PROCEEDINGS PURSUANT  TO

   27  ARTICLE TEN OF THE MENTAL HYGIENE LAW.

   28    S  25.  The  correction  law is amended by adding a new section 622 to

   29  read as follows:

   30    S 622. SEX OFFENDER TREATMENT PROGRAM. 1. THE  DEPARTMENT  SHALL  MAKE

   31  AVAILABLE  A  SEX  OFFENDER  TREATMENT PROGRAM FOR THOSE INMATES WHO ARE

   32  SERVING SENTENCES FOR FELONY SEX OFFENSES, OR FOR OTHER OFFENSES DEFINED

   33  IN SUBDIVISION (P) OF SECTION 10.03 OF THE MENTAL HYGIENE LAW,  AND  ARE

   34  IDENTIFIED AS HAVING A NEED FOR SUCH PROGRAM IN ACCORDANCE WITH SECTIONS

   35  EIGHT  HUNDRED THREE AND EIGHT HUNDRED FIVE OF THIS CHAPTER. IN DEVELOP-

   36  ING THE TREATMENT PROGRAM, THE DEPARTMENT SHALL GIVE DUE REGARD TO STAN-

   37  DARDS, GUIDELINES, BEST PRACTICES, AND QUALIFICATIONS RECOMMENDED BY THE

   38  OFFICE OF SEX OFFENDER MANAGEMENT. THE DEPARTMENT SHALL MAKE SUCH TREAT-

   39  MENT PROGRAMS AVAILABLE SUFFICIENTLY IN  ADVANCE  OF  THE  TIME  OF  THE

   40  INMATE`S  CONSIDERATION  BY  THE  CASE  REVIEW TEAM, PURSUANT TO SECTION

   41  10.05 OF THE MENTAL HYGIENE LAW, SO AS TO ALLOW THE INMATE  TO  COMPLETE

   42  THE TREATMENT PROGRAM PRIOR TO THAT TIME.

   43    2.  THE  PRIMARY PURPOSE OF THE PROGRAM SHALL BE TO REDUCE THE LIKELI-

   44  HOOD OF REOFFENDING BY ASSISTING SUCH OFFENDERS TO CONTROL  THEIR  CHAIN

   45  OF  BEHAVIORS THAT LEAD TO SEXUAL OFFENDING. THE LENGTH OF PARTICIPATION

   46  FOR EACH INMATE TO ACHIEVE SUCCESSFUL COMPLETION SHALL BE DEPENDENT UPON

   47  THE INITIAL ASSESSMENT OF THE INMATE`S SPECIFIC NEEDS AND THE DEGREE  OF

   48  PROGRESS  MADE BY THE INMATE AS A PARTICIPANT BUT SHALL NOT BE LESS THAN

   49  SIX MONTHS.

   50    3. THE DEPARTMENT`S SEX OFFENDER TREATMENT PROGRAM SHALL INCLUDE RESI-

   51  DENTIAL PROGRAMS, WHICH SHALL REQUIRE THAT AT EACH CORRECTIONAL FACILITY

   52  WHERE THE RESIDENTIAL PROGRAM IS PROVIDED, INMATE PARTICIPANTS SHALL  BE

   53  HOUSED  WITHIN  THE  SAME  HOUSING  AREA  IN ORDER TO PROVIDE CLINICALLY

   54  APPROPRIATE TREATMENT, AND TO PROVIDE A MORE STRUCTURED  AND  CONTROLLED

   55  SETTING.
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    1    4.  EACH RESIDENTIAL PROGRAM SHALL BE STAFFED WITH A LICENSED PSYCHOL-

    2  OGIST WHO SHALL PROVIDE CLINICAL SUPERVISION  TO  THE  TREATMENT  STAFF,

    3  REVIEW, APPROVE AND MODIFY TREATMENT PLANS AS APPROPRIATE FOR INDIVIDUAL

    4  INMATES, PROVIDE CLINICAL ASSESSMENTS FOR PARTICIPATING INMATES, OBSERVE

    5  AND  PARTICIPATE  IN  GROUP SESSIONS AND MAKE TREATMENT RECOMMENDATIONS.

    6  EACH RESIDENTIAL PROGRAM SHALL ALSO BE STAFFED WITH A LICENSED  CLINICAL

    7  SOCIAL  WORKER  OR  OTHER  MENTAL HEALTH PROFESSIONAL WHO SHALL BE KNOW-

    8  LEDGEABLE ABOUT THE  ADMINISTRATION  OF  TESTING  INSTRUMENTS  THAT  ARE

    9  DESIGNED  TO  MEASURE THE DEGREE OF A SEX OFFENDER`S PSYCHOPATHY AND HIS

   10  OR HER PROGRAM NEEDS. THE ASSIGNED LICENSED PSYCHOLOGIST SHALL  ALSO  BE

   11  KNOWLEDGEABLE ABOUT THE APPLICATION OF SUCH TESTING INSTRUMENTS.

   12    5.  ANY  INMATE COMMITTED TO THE CUSTODY OF THE DEPARTMENT ON OR AFTER

   13  THE EFFECTIVE DATE OF THIS SECTION FOR A FELONY SEX OFFENSE, OR FOR  ANY

   14  OF  THE OTHER OFFENSES LISTED IN SUBDIVISION (P) OF SECTION 10.03 OF THE

   15  MENTAL HYGIENE LAW, SHALL, AS SOON AS PRACTICABLE, BE INITIALLY ASSESSED

   16  BY STAFF OF THE OFFICE OF  MENTAL  HEALTH  WHO  SHALL  BE  KNOWLEDGEABLE

   17  REGARDING  THE  DIAGNOSIS,  TREATMENT,  ASSESSMENT  OR EVALUATION OF SEX

   18  OFFENDERS. THE ASSESSMENT SHALL INCLUDE, BUT  NOT  BE  LIMITED  TO,  THE

   19  DETERMINATION  OF  THE  DEGREE  TO  WHICH  THE INMATE PRESENTS A RISK OF

   20  VIOLENT SEXUAL RECIDIVISM AND HIS OR HER NEED FOR SEX OFFENDER TREATMENT

   21  WHILE IN PRISON.

   22    6. STAFF OF THE OFFICE OF MENTAL  HEALTH  AND  THE  OFFICE  OF  MENTAL

   23  RETARDATION  AND  DEVELOPMENTAL  DISABILITIES MAY BE CONSULTED ABOUT THE

   24  INMATE`S TREATMENT NEEDS AND MAY  ASSIST  IN  PROVIDING  ANY  ADDITIONAL

   25  TREATMENT  SERVICES  DETERMINED  TO BE CLINICALLY APPROPRIATE TO ADDRESS

   26  THE INMATE`S UNDERLYING MENTAL ABNORMALITY OR DISORDER.  SUCH  TREATMENT

   27  SERVICES  SHALL  BE  PROVIDED  USING  PROFESSIONALLY  ACCEPTED TREATMENT

   28  PROTOCOLS.

   29    S 26. The mental hygiene law is amended by adding a new  section  7.18

   30  to read as follows:

   31  S 7.18 SECURE TREATMENT FACILITIES IN THE OFFICE.

   32    (A)  THERE  SHALL  BE  IN  THE  OFFICE SECURE TREATMENT FACILITIES, AS

   33  DEFINED IN SUBDIVISION (O) OF SECTION 10.03 OF THIS TITLE, AS DESIGNATED

   34  BY THE COMMISSIONER FOR THE CARE AND TREATMENT OF DANGEROUS  SEX  OFFEN-

   35  DERS REQUIRING CONFINEMENT, AS DESCRIBED IN ARTICLE TEN OF THIS TITLE.

   36    (B)  SUCH  SECURE  TREATMENT  FACILITIES  MAY BE CREATED ON THE FORMER

   37  GROUNDS OF HOSPITALS OPERATED BY THE OFFICE,  BUT  SHALL  BE  CONSIDERED

   38  SEPARATE  AND DISTINCT FACILITIES AND SHALL NOT BE CONSIDERED OR DEFINED

   39  AS HOSPITALS.

   40    S 27. Paragraph 4 of subdivision (b) of section  9.27  of  the  mental

   41  hygiene  law,  as amended by chapter 343 of the laws of 1985, is amended

   42  to read as follows:

   43    4. an officer of any public or well recognized charitable  institution

   44  or  agency or home, INCLUDING BUT NOT LIMITED TO THE SUPERINTENDENT OF A

   45  CORRECTIONAL FACILITY, AS SUCH TERM  IS  DEFINED  IN  PARAGRAPH  (A)  OF

   46  SUBDIVISION FOUR OF SECTION TWO OF THE CORRECTION LAW, in whose institu-

   47  tion the person alleged to be mentally ill resides.

   48    S  28.  Paragraph  4 of subdivision (b) of section 15.27 of the mental

   49  hygiene law, such section as renumbered by chapter 978 of  the  laws  of

   50  1977, is amended to read as follows:

   51    4.  an officer of any well recognized charitable institution or agency

   52  or home INCLUDING BUT NOT LIMITED TO THE SUPERINTENDENT OF A CORRECTION-

   53  AL FACILITY, AS SUCH TERM IS DEFINED IN  PARAGRAPH  (A)  OF  SUBDIVISION

   54  FOUR  OF  SECTION  TWO  OF  THE CORRECTION LAW, in whose institution the

   55  person alleged to be mentally retarded resides.

       S. 3318                            28

    1    S 29. The penal law is amended by adding two new sections  130.91  and

    2  130.92 to read as follows:

    3  S 130.91 SEXUALLY MOTIVATED FELONY.

    4    1. A PERSON COMMITS A SEXUALLY MOTIVATED FELONY WHEN HE OR SHE COMMITS

    5  A  SPECIFIED  OFFENSE  FOR THE PURPOSE, IN WHOLE OR SUBSTANTIAL PART, OF

    6  HIS OR HER OWN DIRECT SEXUAL GRATIFICATION.

    7    2. A "SPECIFIED OFFENSE" IS A FELONY OFFENSE DEFINED  BY  ANY  OF  THE

    8  FOLLOWING  PROVISIONS  OF  THIS CHAPTER: ASSAULT IN THE SECOND DEGREE AS

    9  DEFINED IN SECTION 120.05, ASSAULT IN THE FIRST  DEGREE  AS  DEFINED  IN

   10  SECTION  120.10, GANG ASSAULT IN THE SECOND DEGREE AS DEFINED IN SECTION

   11  120.06, GANG ASSAULT IN THE FIRST DEGREE AS DEFINED IN  SECTION  120.07,

   12  STALKING  IN THE FIRST DEGREE AS DEFINED IN SECTION 120.60, MANSLAUGHTER

   13  IN THE SECOND DEGREE AS DEFINED IN SUBDIVISION ONE  OF  SECTION  125.15,

   14  MANSLAUGHTER IN THE FIRST DEGREE AS DEFINED IN SECTION 125.20, MURDER IN

   15  THE  SECOND  DEGREE  AS  DEFINED IN SECTION 125.25, AGGRAVATED MURDER AS

   16  DEFINED IN SECTION 125.26, MURDER IN THE  FIRST  DEGREE  AS  DEFINED  IN

   17  SECTION  125.27,  KIDNAPPING  IN THE SECOND DEGREE AS DEFINED IN SECTION

   18  135.20, KIDNAPPING IN THE FIRST DEGREE AS  DEFINED  IN  SECTION  135.25,

   19  BURGLARY  IN  THE THIRD DEGREE AS DEFINED IN SECTION 140.20, BURGLARY IN

   20  THE SECOND DEGREE AS DEFINED IN SECTION 140.25, BURGLARY  IN  THE  FIRST

   21  DEGREE  AS  DEFINED  IN  SECTION  140.30,  ARSON IN THE SECOND DEGREE AS

   22  DEFINED IN SECTION 150.15, ARSON IN  THE  FIRST  DEGREE  AS  DEFINED  IN

   23  SECTION  150.20,  ROBBERY  IN  THE  THIRD  DEGREE  AS DEFINED IN SECTION

   24  160.05, ROBBERY IN THE SECOND  DEGREE  AS  DEFINED  IN  SECTION  160.10,

   25  ROBBERY  IN  THE  FIRST  DEGREE  AS DEFINED IN SECTION 160.15, PROMOTING

   26  PROSTITUTION IN THE SECOND DEGREE AS DEFINED IN SECTION 230.30,  PROMOT-

   27  ING  PROSTITUTION  IN  THE  FIRST  DEGREE  AS DEFINED IN SECTION 230.32,

   28  COMPELLING PROSTITUTION AS  DEFINED  IN  SECTION  230.33,  DISSEMINATING

   29  INDECENT  MATERIAL  TO  MINORS IN THE FIRST DEGREE AS DEFINED IN SECTION

   30  235.22, USE OF A CHILD IN A SEXUAL PERFORMANCE  AS  DEFINED  IN  SECTION

   31  263.05, PROMOTING AN OBSCENE SEXUAL PERFORMANCE BY A CHILD AS DEFINED IN

   32  SECTION  263.10, PROMOTING A SEXUAL PERFORMANCE BY A CHILD AS DEFINED IN

   33  SECTION 263.15, OR ANY FELONY ATTEMPT OR CONSPIRACY TO COMMIT ANY OF THE

   34  FOREGOING OFFENSES.

   35  S 130.92 SENTENCING.

   36    1. WHEN A PERSON IS CONVICTED OF A SEXUALLY MOTIVATED FELONY  PURSUANT

   37  TO  THIS  ARTICLE, AND THE SPECIFIED FELONY IS A VIOLENT FELONY OFFENSE,

   38  AS DEFINED IN SECTION 70.02 OF  THIS  CHAPTER,  THE  SEXUALLY  MOTIVATED

   39  FELONY SHALL BE DEEMED A VIOLENT FELONY OFFENSE.

   40    2.  WHEN A PERSON IS CONVICTED OF A SEXUALLY MOTIVATED FELONY PURSUANT

   41  TO THIS ARTICLE, THE SEXUALLY MOTIVATED FELONY SHALL BE DEEMED TO BE THE

   42  SAME OFFENSE LEVEL AS THE SPECIFIED OFFENSE THE DEFENDANT COMMITTED.

   43    3. PERSONS CONVICTED OF A SEXUALLY  MOTIVATED  FELONY  AS  DEFINED  IN

   44  SECTION 130.91 OF THIS ARTICLE, MUST BE SENTENCED IN ACCORDANCE WITH THE

   45  PROVISIONS OF SECTION 70.80 OF THIS CHAPTER.

   46    S  30.  The penal law is amended by adding a new section 70.80 to read

   47  as follows:

   48  S 70.80 SENTENCES  OF  IMPRISONMENT  FOR  CONVICTION  OF  A  FELONY  SEX

   49             OFFENSE.

   50    1. DEFINITIONS.

   51    (A)  FOR  THE PURPOSES OF THIS SECTION, A "FELONY SEX OFFENSE" MEANS A

   52  CONVICTION OF ANY FELONY DEFINED IN ARTICLE ONE HUNDRED THIRTY  OF  THIS

   53  CHAPTER, INCLUDING A SEXUALLY MOTIVATED FELONY, OR PATRONIZING A PROSTI-

   54  TUTE  IN  THE FIRST DEGREE AS DEFINED IN SECTION 230.06 OF THIS CHAPTER,

   55  INCEST IN THE SECOND DEGREE AS DEFINED IN SECTION 255.26 OF  THIS  CHAP-

       S. 3318                            29

    1  TER,  OR INCEST IN THE FIRST DEGREE AS DEFINED IN SECTION 255.27 OF THIS

    2  CHAPTER, OR A FELONY ATTEMPT OR CONSPIRACY TO COMMIT ANY OF THE ABOVE.

    3    (B)  A  FELONY  SEX  OFFENSE  SHALL  BE  DEEMED  A "VIOLENT FELONY SEX

    4  OFFENSE" IF IT IS FOR AN OFFENSE DEFINED AS A VIOLENT FELONY OFFENSE  IN

    5  SECTION  70.02  OF  THIS  ARTICLE, OR FOR A SEXUALLY MOTIVATED FELONY AS

    6  DEFINED IN SECTION 130.91 OF THIS CHAPTER WHERE THE SPECIFIED OFFENSE IS

    7  A VIOLENT FELONY OFFENSE AS DEFINED IN SECTION 70.02 OF THIS ARTICLE.

    8    (C) FOR THE PURPOSES OF THIS SECTION, A "PREDICATE FELONY  SEX  OFFEN-

    9  DER"  MEANS  A  PERSON WHO STANDS CONVICTED OF ANY FELONY SEX OFFENSE AS

   10  DEFINED IN PARAGRAPH (A) OF THIS SUBDIVISION, OTHER  THAN  A  CLASS  A-I

   11  FELONY,  AFTER HAVING PREVIOUSLY BEEN SUBJECTED TO ONE OR MORE PREDICATE

   12  FELONY CONVICTIONS AS DEFINED IN SUBDIVISION ONE  OF  SECTION  70.06  OR

   13  SUBDIVISION ONE OF SECTION 70.04 OF THIS ARTICLE.

   14    (D)  FOR  PURPOSES  OF THIS SECTION, A "VIOLENT FELONY OFFENSE" IS ANY

   15  FELONY DEFINED IN SUBDIVISION ONE OF SECTION 70.02 OF THIS ARTICLE,  AND

   16  A "NON-VIOLENT FELONY OFFENSE" IS ANY FELONY NOT DEFINED THEREIN.

   17    2.  IN  IMPOSING  A SENTENCE WITHIN THE AUTHORIZED STATUTORY RANGE FOR

   18  ANY FELONY SEX OFFENSE, THE COURT MAY CONSIDER ALL RELEVANT FACTORS  SET

   19  FORTH  IN  SECTION 1.05 OF THIS CHAPTER, AND IN PARTICULAR, MAY CONSIDER

   20  THE DEFENDANT`S CRIMINAL HISTORY, IF ANY, INCLUDING ANY HISTORY  OF  SEX

   21  OFFENSES;  ANY  MENTAL  ILLNESS  OR  MENTAL  ABNORMALITY  FROM WHICH THE

   22  DEFENDANT MAY SUFFER; THE DEFENDANT`S ABILITY OR  INABILITY  TO  CONTROL

   23  HIS  SEXUAL  BEHAVIOR;  AND, IF THE DEFENDANT HAS DIFFICULTY CONTROLLING

   24  SUCH BEHAVIOR, THE EXTENT TO WHICH THAT DIFFICULTY MAY POSE A THREAT  TO

   25  SOCIETY.

   26    3.  EXCEPT  AS PROVIDED BY SUBDIVISION FOUR, FIVE, SIX, SEVEN OR EIGHT

   27  OF THIS SECTION, OR WHEN A DEFENDANT IS BEING SENTENCED FOR A CONVICTION

   28  OF THE CLASS A-II FELONIES OF PREDATORY  SEXUAL  ASSAULT  AND  PREDATORY

   29  SEXUAL  ASSAULT AGAINST A CHILD AS DEFINED IN SECTIONS 130.95 AND 130.96

   30  OF THIS CHAPTER, OR FOR ANY CLASS  A-I  SEXUALLY  MOTIVATED  FELONY  FOR

   31  WHICH A LIFE SENTENCE OR A LIFE WITHOUT PAROLE SENTENCE MUST BE IMPOSED,

   32  A  SENTENCE  IMPOSED  UPON A DEFENDANT CONVICTED OF A FELONY SEX OFFENSE

   33  SHALL BE A DETERMINATE  SENTENCE.  THE  DETERMINATE  SENTENCE  SHALL  BE

   34  IMPOSED BY THE COURT IN WHOLE OR HALF YEARS, AND SHALL INCLUDE AS A PART

   35  THEREOF A PERIOD OF POST-RELEASE SUPERVISION IN ACCORDANCE WITH SUBDIVI-

   36  SION  TWO-A  OF  SECTION  70.45  OF THIS ARTICLE.   PERSONS ELIGIBLE FOR

   37  SENTENCING UNDER SECTION 70.07 OF THIS ARTICLE  GOVERNING  SECOND  CHILD

   38  SEXUAL  ASSAULT FELONIES SHALL BE SENTENCED UNDER SUCH SECTION AND PARA-

   39  GRAPH (J) OF SUBDIVISION TWO-A OF SECTION 70.45 OF THIS ARTICLE.

   40    4. (A) SENTENCES OF IMPRISONMENT FOR FELONY SEX OFFENSES.   EXCEPT  AS

   41  PROVIDED  IN SUBDIVISION FIVE, SIX, SEVEN, OR EIGHT OF THIS SECTION, THE

   42  TERM OF THE DETERMINATE SENTENCE MUST BE FIXED BY THE COURT AS FOLLOWS:

   43    (I) FOR A CLASS B FELONY, THE TERM MUST BE AT  LEAST  FIVE  YEARS  AND

   44  MUST NOT EXCEED TWENTY-FIVE YEARS;

   45    (II)  FOR  A  CLASS  C  FELONY,  THE  TERM  MUST BE AT LEAST THREE AND

   46  ONE-HALF YEARS AND MUST NOT EXCEED FIFTEEN YEARS;

   47    (III) FOR A CLASS D FELONY, THE TERM MUST BE AT LEAST  TWO  YEARS  AND

   48  MUST NOT EXCEED SEVEN YEARS; AND

   49    (IV)  FOR A CLASS E FELONY, THE TERM MUST BE AT LEAST ONE AND ONE-HALF

   50  YEARS AND MUST NOT EXCEED FOUR YEARS.

   51    (B) PROBATION. THE COURT MAY SENTENCE A DEFENDANT CONVICTED OF A CLASS

   52  D OR CLASS E FELONY SEX OFFENSE TO  PROBATION  IN  ACCORDANCE  WITH  THE

   53  PROVISIONS OF SECTION 65.00 OF THIS TITLE.

   54    (C)  ALTERNATIVE DEFINITE SENTENCES FOR CLASS D AND CLASS E FELONY SEX

   55  OFFENSES. IF THE COURT, HAVING REGARD TO THE NATURE AND CIRCUMSTANCES OF

   56  THE CRIME AND TO THE HISTORY AND CHARACTER OF THE DEFENDANT, IS  OF  THE
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    1  OPINION  THAT  A SENTENCE OF IMPRISONMENT IS NECESSARY BUT THAT IT WOULD

    2  BE UNDULY HARSH TO IMPOSE A DETERMINATE SENTENCE UPON A PERSON CONVICTED

    3  OF A CLASS D OR CLASS E FELONY SEX OFFENSE, THE COURT MAY IMPOSE A DEFI-

    4  NITE SENTENCE OF IMPRISONMENT AND FIX A TERM OF ONE YEAR OR LESS.

    5    5.  SENTENCE OF IMPRISONMENT FOR A PREDICATE FELONY SEX OFFENDER.  (A)

    6  APPLICABILITY. THIS SUBDIVISION SHALL APPLY TO A  PREDICATE  FELONY  SEX

    7  OFFENDER  WHO  STANDS  CONVICTED OF A NON-VIOLENT FELONY SEX OFFENSE AND

    8  WHO WAS PREVIOUSLY CONVICTED OF ONE OR MORE FELONIES.

    9    (B) NON-VIOLENT PREDICATE FELONY OFFENSE. WHEN THE  COURT  HAS  FOUND,

   10  PURSUANT  TO THE PROVISIONS OF THE CRIMINAL PROCEDURE LAW, THAT A PERSON

   11  IS  A  PREDICATE  FELONY  SEX  OFFENDER,  AND  THE  PERSON`S   PREDICATE

   12  CONVICTION WAS FOR A NON-VIOLENT FELONY OFFENSE, THE COURT MUST IMPOSE A

   13  DETERMINATE SENTENCE OF IMPRISONMENT, THE TERM OF WHICH MUST BE FIXED BY

   14  THE COURT AS FOLLOWS:

   15    (I)  FOR  A  CLASS B FELONY, THE TERM MUST BE AT LEAST EIGHT YEARS AND

   16  MUST NOT EXCEED TWENTY-FIVE YEARS;

   17    (II) FOR A CLASS C FELONY, THE TERM MUST BE AT LEAST  FIVE  YEARS  AND

   18  MUST NOT EXCEED FIFTEEN YEARS;

   19    (III)  FOR A CLASS D FELONY, THE TERM MUST BE AT LEAST THREE YEARS AND

   20  MUST NOT EXCEED SEVEN YEARS; AND

   21    (IV) FOR A CLASS E FELONY, THE TERM MUST BE AT  LEAST  TWO  YEARS  AND

   22  MUST NOT EXCEED FOUR YEARS.

   23    (C) VIOLENT PREDICATE FELONY OFFENSE. WHEN THE COURT HAS FOUND, PURSU-

   24  ANT  TO THE PROVISIONS OF THE CRIMINAL PROCEDURE LAW, THAT A PERSON IS A

   25  PREDICATE FELONY SEX OFFENDER, AND THE PERSON`S PREDICATE CONVICTION WAS

   26  FOR A VIOLENT FELONY  OFFENSE,  THE  COURT  MUST  IMPOSE  A  DETERMINATE

   27  SENTENCE  OF  IMPRISONMENT, THE TERM OF WHICH MUST BE FIXED BY THE COURT

   28  AS FOLLOWS:

   29    (I) FOR A CLASS B FELONY, THE TERM MUST BE AT  LEAST  NINE  YEARS  AND

   30  MUST NOT EXCEED TWENTY-FIVE YEARS;

   31    (II)  FOR  A  CLASS  C FELONY, THE TERM MUST BE AT LEAST SIX YEARS AND

   32  MUST NOT EXCEED FIFTEEN YEARS;

   33    (III) FOR A CLASS D FELONY, THE TERM MUST BE AT LEAST FOUR  YEARS  AND

   34  MUST NOT EXCEED SEVEN YEARS; AND

   35    (IV)  FOR A CLASS E FELONY, THE TERM MUST BE AT LEAST TWO AND ONE-HALF

   36  YEARS AND MUST NOT EXCEED FOUR YEARS.

   37    (D) A DEFENDANT WHO STANDS  CONVICTED  OF  A  NON-VIOLENT  FELONY  SEX

   38  OFFENSE, OTHER THAN A CLASS A-I OR CLASS A-II FELONY, WHO IS ADJUDICATED

   39  A  PERSISTENT FELONY OFFENDER UNDER SECTION 70.10 OF THIS ARTICLE, SHALL

   40  BE SENTENCED PURSUANT TO THE PROVISIONS OF SECTION 70.10 OR PURSUANT  TO

   41  THIS SUBDIVISION.

   42    6.  SENTENCE OF IMPRISONMENT FOR A VIOLENT FELONY SEX OFFENSE.  EXCEPT

   43  AS PROVIDED IN SUBDIVISIONS SEVEN AND EIGHT OF THIS SECTION, A DEFENDANT

   44  WHO STANDS CONVICTED OF A VIOLENT FELONY SEX OFFENSE MUST  BE  SENTENCED

   45  PURSUANT  TO THE PROVISIONS OF SECTION 70.02, SECTION 70.04, SUBDIVISION

   46  SIX OF SECTION 70.06, SECTION 70.08, OR SECTION 70.10 OF  THIS  ARTICLE,

   47  AS APPLICABLE.

   48    7.  SENTENCE  FOR  A  CLASS A FELONY SEX OFFENSE. WHEN A PERSON STANDS

   49  CONVICTED OF A SEXUALLY MOTIVATED FELONY PURSUANT TO SECTION  130.91  OF

   50  THIS  CHAPTER  AND  THE SPECIFIED OFFENSE IS A CLASS A FELONY, THE COURT

   51  MUST SENTENCE THE DEFENDANT IN ACCORDANCE WITH THE PROVISIONS OF:

   52    (A) SECTION 60.06 OF THIS CHAPTER AND SECTION 70.00 OF  THIS  ARTICLE,

   53  AS APPLICABLE, IF SUCH OFFENSE IS A CLASS A-I FELONY; AND

   54    (B)  SECTION  70.00, 70.06 OR 70.08 OF THIS ARTICLE, AS APPLICABLE, IF

   55  SUCH OFFENSE IS A CLASS A-II FELONY.
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    1    8. WHENEVER A JUVENILE OFFENDER  STANDS  CONVICTED  OF  A  FELONY  SEX

    2  OFFENSE,  HE  OR  SHE  MUST  BE  SENTENCED PURSUANT TO THE PROVISIONS OF

    3  SECTIONS 60.10 AND 70.05 OF THIS CHAPTER.

    4    9.  EVERY DETERMINATE SENTENCE FOR A FELONY SEX OFFENSE, AS DEFINED IN

    5  PARAGRAPH (A) OF SUBDIVISION ONE OF THIS SECTION,  IMPOSED  PURSUANT  TO

    6  ANY SECTION OF THIS ARTICLE, SHALL INCLUDE AS A PART THEREOF A PERIOD OF

    7  POST-RELEASE SUPERVISION IN ACCORDANCE WITH SUBDIVISION TWO-A OF SECTION

    8  70.45 OF THIS ARTICLE.

    9    S  31.  Section  200.50  of  the criminal procedure law, as amended by

   10  chapter 467 of the laws of 1974, subdivision 2 as amended by chapter 481

   11  of the laws of 1978, subdivisions 4 and 7 as amended by chapter  300  of

   12  the  laws  of  2001,  and subdivision 8 as amended by chapter 209 of the

   13  laws of 1990, is amended to read as follows:

   14  S 200.50 Indictment; form and content.

   15    An indictment must contain:

   16    1. The name of the superior court in which it is filed; and

   17    2. The title of the action and, where  the  defendant  is  a  juvenile

   18  offender,  a  statement  in the title that the defendant is charged as a

   19  juvenile offender; and

   20    3. A separate accusation or count addressed to each  offense  charged,

   21  if there be more than one; and

   22    4.  A statement in each count that the grand jury, or, where the accu-

   23  satory instrument is a superior court information, the  district  attor-

   24  ney,  accuses  the  defendant  or  defendants  of  a designated offense,

   25  provided that in any prosecution under article four hundred  eighty-five

   26  of the penal law, the designated offense shall be the specified offense,

   27  as  defined  in  subdivision  three  of section 485.05 of the penal law,

   28  followed by the phrase "as a hate crime", and provided further  that  in

   29  any  prosecution  under  section 490.25 of the penal law, the designated

   30  offense shall be the specified offense, as defined in subdivision  three

   31  of  section  490.05 of the penal law, followed by the phrase "as a crime

   32  of terrorism"; AND  PROVIDED  FURTHER  THAT  IN  ANY  PROSECUTION  UNDER

   33  SECTION  130.91  OF  THE  PENAL LAW, THE DESIGNATED OFFENSE SHALL BE THE

   34  SPECIFIED OFFENSE, AS DEFINED IN SUBDIVISION TWO OF  SECTION  130.91  OF

   35  THE  PENAL LAW, FOLLOWED BY THE PHRASE "AS A SEXUALLY MOTIVATED FELONY";

   36  and

   37    5. A statement in each count that  the  offense  charged  therein  was

   38  committed in a designated county; and

   39    6.  A  statement  in  each  count that the offense charged therein was

   40  committed on, or on or about, a designated date, or during a  designated

   41  period of time; and

   42    7.  A plain and concise factual statement in each count which, without

   43  allegations of an evidentiary nature,

   44    (a) asserts facts supporting every element of the offense charged  and

   45  the defendant`s or defendants` commission thereof with sufficient preci-

   46  sion to clearly apprise the defendant or defendants of the conduct which

   47  is the subject of the accusation; and

   48    (b)  in the case of any armed felony, as defined in subdivision forty-

   49  one of section 1.20, states that such offense is  an  armed  felony  and

   50  specifies   the   particular   implement  the  defendant  or  defendants

   51  possessed, were armed with, used or displayed or,  in  the  case  of  an

   52  implement displayed, specifies what the implement appeared to be; and

   53    (c) in the case of any hate crime, as defined in section 485.05 of the

   54  penal  law,  specifies,  as applicable, that the defendant or defendants

   55  intentionally selected the person against whom the offense was committed

   56  or intended to be committed; or intentionally committed the act or  acts
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    1  constituting  the  offense, in whole or in substantial part because of a

    2  belief or perception regarding the race, color, national origin,  ances-

    3  try,  gender,  religion,  religious  practice, age, disability or sexual

    4  orientation of a person; and

    5    (d)  in the case of a crime of terrorism, as defined in section 490.25

    6  of the penal law,  specifies,  as  applicable,  that  the  defendant  or

    7  defendants  acted  with  intent to intimidate or coerce a civilian popu-

    8  lation, influence the policy of a unit of government by intimidation  or

    9  coercion,  or  affect  the  conduct  of  a unit of government by murder,

   10  assassination or kidnapping; and

   11    (E) IN THE CASE OF A SEXUALLY MOTIVATED FELONY, AS DEFINED IN  SECTION

   12  130.91  OF  THE  PENAL LAW, ASSERTS FACTS SUPPORTING THE ALLEGATION THAT

   13  THE OFFENSE WAS SEXUALLY MOTIVATED; AND

   14    8. The signature of the foreman or acting foreman of the  grand  jury,

   15  except  where the indictment has been ordered reduced pursuant to subdi-

   16  vision one-a of section 210.20 of this chapter or the accusatory instru-

   17  ment is a superior court information; and

   18    9. The signature of the district attorney.

   19    S 32. Paragraphs (c) and (d) of subdivision 1 of section 70.02 of  the

   20  penal  law, paragraph (c) as amended by chapter 110 of the laws of 2006,

   21  and paragraph (d) as separately amended by chapters 764 and 765  of  the

   22  laws of 2005, are amended to read as follows:

   23    (c)  Class  D violent felony offenses: an attempt to commit any of the

   24  class C felonies set forth in paragraph (b); reckless assault of a child

   25  as defined in section 120.02, assault in the second degree as defined in

   26  section 120.05, menacing a police officer or peace officer as defined in

   27  section 120.18, stalking in the first degree, as defined in  subdivision

   28  one  of  section 120.60, RAPE IN THE SECOND DEGREE AS DEFINED IN SECTION

   29  130.30, CRIMINAL SEXUAL ACT IN THE SECOND DEGREE AS DEFINED  IN  SECTION

   30  130.45,  sexual  abuse in the first degree as defined in section 130.65,

   31  course of sexual conduct against a child in the second degree as defined

   32  in section 130.80, aggravated  sexual  abuse  in  the  third  degree  as

   33  defined  in section 130.66, FACILITATING A SEX OFFENSE WITH A CONTROLLED

   34  SUBSTANCE AS DEFINED IN SECTION 130.90, criminal possession of a  weapon

   35  in  the  third degree as defined in subdivision {four,} five, six, seven

   36  or eight of section 265.02, criminal sale of  a  firearm  in  the  third

   37  degree as defined in section 265.11, intimidating a victim or witness in

   38  the  second degree as defined in section 215.16, soliciting or providing

   39  support for an act of terrorism in  the  second  degree  as  defined  in

   40  section  490.10,  and  making a terroristic threat as defined in section

   41  490.20, falsely reporting an incident in the first degree as defined  in

   42  section 240.60, placing a false bomb or hazardous substance in the first

   43  degree  as  defined in section 240.62, placing a false bomb or hazardous

   44  substance in a sports stadium or arena, mass transportation facility  or

   45  enclosed  shopping  mall  as  defined  in section 240.63, and aggravated

   46  unpermitted use of indoor pyrotechnics in the first degree as defined in

   47  section 405.18.

   48    (d) Class E violent felony offenses: an attempt to commit any  of  the

   49  felonies  of  criminal  possession  of  a  weapon in the third degree as

   50  defined in subdivision {four,} five, six,  seven  or  eight  of  section

   51  265.02  as  a  lesser  included  offense  of  that section as defined in

   52  section 220.20 of the criminal procedure law, PERSISTENT SEXUAL ABUSE AS

   53  DEFINED IN SECTION 130.53, AGGRAVATED SEXUAL ABUSE IN THE FOURTH  DEGREE

   54  AS  DEFINED  IN  SECTION  130.65-A, falsely reporting an incident in the

   55  second degree as defined in section 240.55 and placing a false  bomb  or

   56  hazardous substance in the second degree as defined in section 240.61.
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    1    S 33. Subdivisions 1 and 2 of section 70.45 of the penal law, subdivi-

    2  sion  1  as  added by chapter 1 of the laws of 1998 and subdivision 2 as

    3  amended by chapter 738 of the laws of 2004,  are  amended  and  two  new

    4  subdivisions 1-a and 2-a are added to read as follows:

    5    1.  In  general.  Each  determinate  sentence also includes, as a part

    6  thereof, an additional period of post-release supervision.  Such  period

    7  shall  commence  as  provided  in subdivision five of this section and a

    8  violation of any condition of supervision occurring at any  time  during

    9  such period of post-release supervision shall subject the defendant to a

   10  further  period  of  imprisonment  of  at least six months and up to the

   11  balance of the remaining period  of  post-release  supervision,  not  to

   12  exceed five years; PROVIDED, HOWEVER, THAT A DEFENDANT SERVING A TERM OF

   13  POST-RELEASE  SUPERVISION  FOR  A CONVICTION OF A FELONY SEX OFFENSE, AS

   14  DEFINED IN SECTION 70.80 OF THIS ARTICLE, MAY BE SUBJECT  TO  A  FURTHER

   15  PERIOD  OF  IMPRISONMENT  UP  TO  THE BALANCE OF THE REMAINING PERIOD OF

   16  POST-RELEASE SUPERVISION.   Such maximum limits  shall  not  preclude  a

   17  longer  period of further imprisonment for a violation where the defend-

   18  ant is subject to indeterminate and determinate sentences.

   19    1-A. WHEN, FOLLOWING A FINAL  HEARING,  A  TIME  ASSESSMENT  HAS  BEEN

   20  IMPOSED  UPON  A PERSON CONVICTED OF A FELONY SEX OFFENSE WHO OWES THREE

   21  YEARS OR MORE ON A PERIOD OF POST-RELEASE SUPERVISION, IMPOSED  PURSUANT

   22  TO  SUBDIVISION  TWO-A  OF  THIS  SECTION, SUCH DEFENDANT, AFTER SERVING

   23  THREE YEARS OF THE TIME ASSESSMENT, SHALL BE REVIEWED BY  THE  BOARD  OF

   24  PAROLE  AND  MAY  BE RE-RELEASED TO POST-RELEASE SUPERVISION ONLY UPON A

   25  DETERMINATION BY THE BOARD OF PAROLE MADE IN ACCORDANCE WITH SUBDIVISION

   26  TWO OF SECTION TWO HUNDRED FIFTY-NINE-I OF THE EXECUTIVE LAW. IF  RE-RE-

   27  LEASE IS NOT GRANTED, THE BOARD SHALL SPECIFY A DATE NOT MORE THAN TWEN-

   28  TY-FOUR  MONTHS  FROM  SUCH  DETERMINATION  FOR RECONSIDERATION, AND THE

   29  PROCEDURES TO BE FOLLOWED UPON RECONSIDERATION SHALL BE THE SAME.  IF  A

   30  TIME  ASSESSMENT OF LESS THAN THREE YEARS IS IMPOSED UPON SUCH A DEFEND-

   31  ANT, THE DEFENDANT SHALL BE RELEASED UPON THE EXPIRATION  OF  SUCH  TIME

   32  ASSESSMENT,  UNLESS  HE  OR  SHE  IS  SUBJECT TO FURTHER IMPRISONMENT OR

   33  CONFINEMENT UNDER ANY PROVISION OF LAW.

   34    2. Period of  post-release  supervision  FOR  OTHER  THAN  FELONY  SEX

   35  OFFENSES.    The  period  of  post-release supervision for a determinate

   36  sentence, OTHER THAN A DETERMINATE SENTENCE IMPOSED  FOR  A  FELONY  SEX

   37  OFFENSE  AS DEFINED IN PARAGRAPH (A) OF SUBDIVISION ONE OF SECTION 70.80

   38  OF THIS ARTICLE, shall be five years except that:

   39    (a) such period shall be one year whenever a determinate  sentence  of

   40  imprisonment  is imposed pursuant to subdivision two of section 70.70 of

   41  this article upon a conviction of a class D or class E felony offense;

   42    (b) such period shall be not less than one  year  nor  more  than  two

   43  years  whenever a determinate sentence of imprisonment is imposed pursu-

   44  ant to  subdivision  two  of  section  70.70  of  this  article  upon  a

   45  conviction of a class B or class C felony offense;

   46    (c)  such  period  shall  be  not less than one year nor more than two

   47  years whenever a determinate sentence of imprisonment is imposed  pursu-

   48  ant  to  subdivision three or four of section 70.70 of this article upon

   49  conviction of a class D or class E felony offense;

   50    (d) such period shall be not less than one and one-half years nor more

   51  than three years whenever a  determinate  sentence  of  imprisonment  is

   52  imposed  pursuant  to subdivision three or four of section 70.70 of this

   53  article upon conviction of a class B felony or class C felony offense;

   54    (e) such period shall be not less than one and one-half years nor more

   55  than three years whenever a  determinate  sentence  of  imprisonment  is
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    1  imposed  pursuant  to subdivision three of section 70.02 of this article

    2  upon a conviction of a class D or class E violent felony offense;

    3    (f) such period shall be not less than two and one-half years nor more

    4  than  five  years  whenever  a  determinate  sentence of imprisonment is

    5  imposed pursuant to subdivision three of section 70.02 of  this  article

    6  upon a conviction of a class B or class C violent felony offense.

    7    2-A. PERIODS OF POST-RELEASE SUPERVISION FOR FELONY SEX OFFENSES.  THE

    8  PERIOD  OF  POST-RELEASE  SUPERVISION FOR A DETERMINATE SENTENCE IMPOSED

    9  FOR A FELONY SEX OFFENSE AS DEFINED IN PARAGRAPH (A) OF SUBDIVISION  ONE

   10  OF SECTION 70.80 OF THIS ARTICLE SHALL BE AS FOLLOWS:

   11    (A)  NOT  LESS  THAN  THREE  YEARS  NOR MORE THAN TEN YEARS WHENEVER A

   12  DETERMINATE SENTENCE OF IMPRISONMENT IS IMPOSED PURSUANT TO  SUBDIVISION

   13  FOUR  OF SECTION 70.80 OF THIS ARTICLE UPON A CONVICTION OF A CLASS D OR

   14  CLASS E FELONY SEX OFFENSE;

   15    (B) NOT LESS THAN FIVE YEARS NOR MORE THAN FIFTEEN  YEARS  WHENEVER  A

   16  DETERMINATE  SENTENCE OF IMPRISONMENT IS IMPOSED PURSUANT TO SUBDIVISION

   17  FOUR OF SECTION 70.80 OF THIS ARTICLE UPON A CONVICTION  OF  A  CLASS  C

   18  FELONY SEX OFFENSE;

   19    (C)  NOT  LESS  THAN  FIVE YEARS NOR MORE THAN TWENTY YEARS WHENEVER A

   20  DETERMINATE SENTENCE OF IMPRISONMENT IS IMPOSED PURSUANT TO  SUBDIVISION

   21  FOUR  OF  SECTION  70.80  OF THIS ARTICLE UPON A CONVICTION OF A CLASS B

   22  FELONY SEX OFFENSE;

   23    (D) NOT LESS THAN THREE YEARS NOR  MORE  THAN  TEN  YEARS  WHENEVER  A

   24  DETERMINATE SENTENCE IS IMPOSED PURSUANT TO SUBDIVISION THREE OF SECTION

   25  70.02  OF THIS ARTICLE UPON A CONVICTION OF A CLASS D OR CLASS E VIOLENT

   26  FELONY SEX OFFENSE AS DEFINED IN PARAGRAPH (B)  OF  SUBDIVISION  ONE  OF

   27  SECTION 70.80 OF THIS ARTICLE;

   28    (E)  NOT  LESS  THAN FIVE YEARS NOR MORE THAN FIFTEEN YEARS WHENEVER A

   29  DETERMINATE SENTENCE IS IMPOSED PURSUANT TO SUBDIVISION THREE OF SECTION

   30  70.02 OF THIS ARTICLE UPON A CONVICTION OF A CLASS C VIOLENT FELONY  SEX

   31  OFFENSE AS DEFINED IN SECTION 70.80 OF THIS ARTICLE;

   32    (F)  NOT  LESS  THAN  FIVE YEARS NOR MORE THAN TWENTY YEARS WHENEVER A

   33  DETERMINATE SENTENCE IS IMPOSED PURSUANT TO SUBDIVISION THREE OF SECTION

   34  70.02 OF THIS ARTICLE UPON A CONVICTION OF A CLASS B VIOLENT FELONY  SEX

   35  OFFENSE AS DEFINED IN SECTION 70.80 OF THIS ARTICLE;

   36    (G)  NOT  LESS  THAN FIVE YEARS NOR MORE THAN FIFTEEN YEARS WHENEVER A

   37  DETERMINATE SENTENCE OF  IMPRISONMENT  IS  IMPOSED  PURSUANT  TO  EITHER

   38  SECTION  70.04,  SECTION  70.06, OR SUBDIVISION FIVE OF SECTION 70.80 OF

   39  THIS ARTICLE UPON A CONVICTION OF A  CLASS  D  OR  CLASS  E  VIOLENT  OR

   40  NON-VIOLENT FELONY SEX OFFENSE AS DEFINED IN SECTION 70.80 OF THIS ARTI-

   41  CLE;

   42    (H)  NOT  LESS  THAN SEVEN YEARS NOR MORE THAN TWENTY YEARS WHENEVER A

   43  DETERMINATE SENTENCE OF  IMPRISONMENT  IS  IMPOSED  PURSUANT  TO  EITHER

   44  SECTION  70.04,  SECTION  70.06, OR SUBDIVISION FIVE OF SECTION 70.80 OF

   45  THIS ARTICLE UPON A CONVICTION OF A CLASS C VIOLENT OR NON-VIOLENT FELO-

   46  NY SEX OFFENSE AS DEFINED IN SECTION 70.80 OF THIS ARTICLE;

   47    (I) SUCH PERIOD SHALL BE NOT LESS THAN TEN YEARS NOR MORE  THAN  TWEN-

   48  TY-FIVE YEARS WHENEVER A DETERMINATE SENTENCE OF IMPRISONMENT IS IMPOSED

   49  PURSUANT  TO EITHER SECTION 70.04, SECTION 70.06, OR SUBDIVISION FIVE OF

   50  SECTION 70.80 OF THIS ARTICLE UPON A CONVICTION OF A CLASS B VIOLENT  OR

   51  NON-VIOLENT FELONY SEX OFFENSE AS DEFINED IN SECTION 70.80 OF THIS ARTI-

   52  CLE; AND

   53    (J)  SUCH PERIOD SHALL BE NOT LESS THAN TEN YEARS NOR MORE THAN TWENTY

   54  YEARS WHENEVER ANY  DETERMINATE  SENTENCE  OF  IMPRISONMENT  IS  IMPOSED

   55  PURSUANT TO SUBDIVISION FOUR OF SECTION 70.07 OF THIS ARTICLE.
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    1    S  34.  The penal law is amended by adding a new section 60.13 to read

    2  as follows:

    3  S 60.13 AUTHORIZED DISPOSITIONS; FELONY SEX OFFENSES.

    4    WHEN  A  PERSON  IS  TO  BE SENTENCED UPON A CONVICTION FOR ANY FELONY

    5  DEFINED IN ARTICLE ONE HUNDRED THIRTY OF THIS CHAPTER, INCLUDING A SEXU-

    6  ALLY MOTIVATED FELONY, OR PATRONIZING A PROSTITUTE IN THE  FIRST  DEGREE

    7  AS  DEFINED  IN  SECTION  230.06  OF  THIS CHAPTER, INCEST IN THE SECOND

    8  DEGREE AS DEFINED IN SECTION 255.26 OF THIS CHAPTER, OR  INCEST  IN  THE

    9  FIRST  DEGREE  AS DEFINED IN SECTION 255.27 OF THIS CHAPTER, OR A FELONY

   10  ATTEMPT OR CONSPIRACY TO COMMIT ANY OF  THESE  CRIMES,  THE  COURT  MUST

   11  SENTENCE  THE  DEFENDANT  IN  ACCORDANCE  WITH THE PROVISIONS OF SECTION

   12  70.80 OF THIS TITLE.

   13    S 35. Subdivision 1 of section 60.05 of the penal law, as  amended  by

   14  chapter 738 of the laws of 2004, is amended to read as follows:

   15    1.  Applicability. Except as provided in section 60.04 of this article

   16  governing the authorized  dispositions  applicable  to  felony  offenses

   17  defined  in article two hundred twenty or two hundred twenty-one of this

   18  chapter OR IN SECTION 60.13 OF THIS  ARTICLE  GOVERNING  THE  AUTHORIZED

   19  DISPOSITIONS  APPLICABLE TO FELONY SEX OFFENSES DEFINED IN PARAGRAPH (A)

   20  OF SUBDIVISION ONE OF SECTION 70.80 OF THIS TITLE,  this  section  shall

   21  govern the dispositions authorized when a person is to be sentenced upon

   22  a conviction of a class A felony, a class B felony or a class C, class D

   23  or  class E felony specified herein, or when a person is to be sentenced

   24  upon a conviction of a felony as a multiple felony offender.

   25    S 36. Subdivision 1 of section 70.00 of the penal law, as  amended  by

   26  section  28  of  chapter  738 of the laws of 2004, is amended to read as

   27  follows:

   28    1. Indeterminate sentence. Except as provided  in  subdivisions  four,

   29  five  and  six  of  this  section  OR  SECTION  70.80 OF THIS ARTICLE, a

   30  sentence of imprisonment for a felony, other than a  felony  defined  in

   31  article  two  hundred  twenty or two hundred twenty-one of this chapter,

   32  shall be an indeterminate sentence. When such a sentence is imposed, the

   33  court shall impose a maximum term in accordance with the  provisions  of

   34  subdivision  two  of this section and the minimum period of imprisonment

   35  shall be as provided in subdivision three of this section.

   36    S 37. Subdivision 1 of section 70.00 of the penal law, as  amended  by

   37  section  29  of  chapter  738 of the laws of 2004, is amended to read as

   38  follows:

   39    1. Indeterminate sentence. Except as provided in subdivisions four and

   40  five of this section OR SECTION 70.80 OF THIS  ARTICLE,  a  sentence  of

   41  imprisonment  for  a  felony, other than a felony defined in article two

   42  hundred twenty or two hundred twenty-one of this chapter,  shall  be  an

   43  indeterminate sentence. When such a sentence is imposed, the court shall

   44  impose  a  maximum term in accordance with the provisions of subdivision

   45  two of this section and the minimum period of imprisonment shall  be  as

   46  provided in subdivision three of this section.

   47    S  38.  Subdivisions  2  and  3  of section 70.06 of the penal law, as

   48  amended by chapter 3 of the laws of 1995, paragraph (e) of subdivision 3

   49  as amended by chapter 92 of the laws of 1996, are  amended  to  read  as

   50  follows:

   51    2.  Authorized sentence. Except as provided in subdivision five or six

   52  of this section, OR AS PROVIDED IN SUBDIVISION FIVE OF SECTION 70.80  OF

   53  THIS  ARTICLE,  when  the court has found, pursuant to the provisions of

   54  the criminal procedure law, that a person is a  second  felony  offender

   55  the  court  must  impose  an indeterminate sentence of imprisonment. The

   56  maximum term of such sentence must be in accordance with the  provisions
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    1  of subdivision three of this section and the minimum period of imprison-

    2  ment  under such sentence must be in accordance with subdivision four of

    3  this section.

    4    3. Maximum term of sentence. Except as provided in subdivision five or

    5  six of this section, OR AS PROVIDED IN SUBDIVISION FIVE OF SECTION 70.80

    6  OF  THIS  ARTICLE,  the  maximum term of an indeterminate sentence for a

    7  second felony offender must be fixed by the court as follows:

    8    (a) For a class A-II felony, the term must be life imprisonment;

    9    (b) For a class B felony, the term must be at  least  nine  years  and

   10  must not exceed twenty-five years;

   11    (c) For a class C felony, the term must be at least six years and must

   12  not exceed fifteen years;

   13    (d)  For  a  class  D felony, the term must be at least four years and

   14  must not exceed seven years; and

   15    (e) For a class E felony, the term must be at least  three  years  and

   16  must  not  exceed four years; provided, however, that where the sentence

   17  is for the class E felony offense specified in section  240.32  of  this

   18  chapter,  the  maximum  term  must  be at least three years and must not

   19  exceed five years.

   20    S 39. Subdivisions 2 and 3 of section  70.06  of  the  penal  law,  as

   21  amended  by  chapter  410  of  the  laws of 1979, are amended to read as

   22  follows:

   23    2. Authorized sentence. Except as provided in subdivision five of this

   24  section, OR AS PROVIDED IN SUBDIVISION FIVE OF  SECTION  70.80  OF  THIS

   25  ARTICLE,  when  the  court  has found, pursuant to the provisions of the

   26  criminal procedure law, that a person is a second  felony  offender  the

   27  court must impose an indeterminate sentence of imprisonment. The maximum

   28  term  of  such  sentence  must  be  in accordance with the provisions of

   29  subdivision three of this section and the minimum period of imprisonment

   30  under such sentence must be in accordance with subdivision four of  this

   31  section.

   32    3. Maximum term of sentence. Except as provided in subdivision five of

   33  this  section,  OR  AS  PROVIDED IN SUBDIVISION FIVE OF SECTION 70.80 OF

   34  THIS ARTICLE, the maximum term of an indeterminate sentence for a second

   35  felony offender must be fixed by the court as follows:

   36    (a) For a class A-II felony, the term must be life imprisonment;

   37    (b) For a class B felony, the term must be at  least  nine  years  and

   38  must not exceed twenty-five years;

   39    (c) For a class C felony, the term must be at least six years and must

   40  not exceed fifteen years;

   41    (d)  For  a  class  D felony, the term must be at least four years and

   42  must not exceed seven years; and

   43    (e) For a class E felony, the term must be at least  three  years  and

   44  must not exceed four years.

   45    S 39-a. Subdivision 2 of section 70.10 of the penal law, as amended by

   46  chapter 481 of the laws of 1978, is amended to read as follows:

   47    2.  Authorized  sentence.  When  the  court has found, pursuant to the

   48  provisions of the criminal procedure law, that a person is a  persistent

   49  felony  offender,  and  when  it  is of the opinion that the history and

   50  character of the defendant and the nature and circumstances of his crim-

   51  inal conduct indicate that extended incarceration and  life-time  super-

   52  vision will best serve the public interest, the court, in lieu of impos-

   53  ing  the  sentence  of  imprisonment authorized by section 70.00, 70.02,

   54  70.04 {or}, 70.06 OR SUBDIVISION FIVE OF SECTION 70.80 for the crime  of

   55  which such person presently stands convicted, may impose the sentence of

   56  imprisonment  authorized by that section for a class A-I felony. In such
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    1  event the reasons for the court`s opinion shall  be  set  forth  in  the

    2  record.

    3    S 40. Subdivision 2-a of section 70.25 of the penal law, as amended by

    4  section  33  of  chapter  738 of the laws of 2004, is amended to read as

    5  follows:

    6    2-a. When an indeterminate or determinate sentence of imprisonment  is

    7  imposed  pursuant  to  section  70.04,  70.06, 70.08, 70.10, subdivision

    8  three or four of section  70.70  {or},  subdivision  three  or  four  of

    9  section  70.71 OR SUBDIVISION FIVE OF SECTION 70.80 of this article, and

   10  such person is subject to an undischarged indeterminate  or  determinate

   11  sentence  of imprisonment imposed prior to the date on which the present

   12  crime was committed, the court must impose a  sentence  to  run  consec-

   13  utively with respect to such undischarged sentence.

   14    S 41. Subdivision 2-a of section 70.25 of the penal law, as amended by

   15  section  34  of  chapter  738 of the laws of 2004, is amended to read as

   16  follows:

   17    2-a. When an indeterminate or determinate sentence of imprisonment  is

   18  imposed  pursuant  to  section  70.04,  70.06, 70.08, 70.10, subdivision

   19  three or four of section  70.70  {or},  subdivision  three  or  four  of

   20  section  70.71 OR SUBDIVISION FIVE OF SECTION 70.80 of this article, and

   21  such person is subject to  an  undischarged  indeterminate  sentence  of

   22  imprisonment  imposed  prior  to the date on which the present crime was

   23  committed, the court must impose a sentence to  run  consecutively  with

   24  respect to such undischarged sentence.

   25    S  42.  Subparagraph  (x) of paragraph (f) of subdivision 3 of section

   26  259-i of the executive law, as amended by section 11 of part E of  chap-

   27  ter 62 of the laws of 2003, is amended to read as follows:

   28    (x)  If  the presiding officer is satisfied that there is a preponder-

   29  ance of evidence that the alleged violator violated one or  more  condi-

   30  tions  of  release in an important respect, he or she shall so find. For

   31  each violation so found, the presiding officer may (A) direct  that  the

   32  presumptive  releasee, parolee, conditional releasee or person serving a

   33  period of post-release supervision be restored to supervision; (B) as an

   34  alternative to reincarceration, direct the presumptive  releasee,  paro-

   35  lee,  conditional  releasee  or  person serving a period of post-release

   36  supervision be placed in a parole transition facility for a  period  not

   37  to  exceed  one hundred eighty days and subsequent restoration to super-

   38  vision; (C) in the case of presumptive releasee, parolees or conditional

   39  releasees, direct the violator`s reincarceration  and  fix  a  date  for

   40  consideration  by  the  board  for re-release on presumptive release, or

   41  parole or conditional release, as the case may be; or (D) in the case of

   42  persons released to a period of  post-release  supervision,  direct  the

   43  violator`s reincarceration for a period of at least six months and up to

   44  the  balance of the remaining period of post-release supervision, not to

   45  exceed five years; PROVIDED, HOWEVER, THAT A DEFENDANT SERVING A TERM OF

   46  POST-RELEASE SUPERVISION FOR  A  CONVICTION  OF  A  FELONY  SEX  OFFENSE

   47  DEFINED  IN  SECTION  70.80 OF THE PENAL LAW MAY BE SUBJECT TO A FURTHER

   48  PERIOD OF IMPRISONMENT UP TO THE BALANCE  OF  THE  REMAINING  PERIOD  OF

   49  POST-RELEASE  SUPERVISION.    Where a date has been fixed for the viola-

   50  tor`s re-release on presumptive release, parole or conditional  release,

   51  as  the  case  may  be, the board or board member may waive the personal

   52  interview between a member or members of the board and the  violator  to

   53  determine  the  suitability  for re-release; provided, however, that the

   54  board shall retain the authority to suspend the date  fixed  for  re-re-

   55  lease and to require a personal interview based on the violator`s insti-

   56  tutional record or on such other basis as is authorized by the rules and
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    1  regulations  of  the board. If an interview is required, the board shall

    2  notify the violator of the time of such interview in accordance with the

    3  rules and regulations of the board. If  the  violator  is  placed  in  a

    4  parole  transition  facility  or  restored to supervision, the presiding

    5  officer may impose such other conditions of presumptive release, parole,

    6  conditional release, or post-release supervision as he may  deem  appro-

    7  priate, as authorized by rules of the board.

    8    S 43. Paragraph (g) of subdivision 3 of section 259-i of the executive

    9  law,  as  amended  by  section 11 of part E of chapter 62 of the laws of

   10  2003, is amended to read as follows:

   11    (g) Revocation of presumptive release, parole, conditional release  or

   12  post-release  supervision  shall  not  prevent  re-parole  or re-release

   13  provided such re-parole or re-release is not inconsistent with any other

   14  provisions of law.  WHEN THERE HAS BEEN A REVOCATION OF  THE  PERIOD  OF

   15  POST-RELEASE SUPERVISION IMPOSED ON A FELONY SEX OFFENDER WHO OWES THREE

   16  YEARS  OR  MORE  ON SUCH PERIOD IMPOSED PURSUANT TO SUBDIVISION TWO-A OF

   17  SECTION 70.45 OF THE PENAL LAW, AND A TIME ASSESSMENT OF THREE YEARS  OR

   18  MORE  HAS  BEEN  IMPOSED, THE VIOLATOR SHALL BE REVIEWED BY THE BOARD OF

   19  PAROLE AND MAY BE RESTORED TO POST-RELEASE SUPERVISION ONLY AFTER  SERV-

   20  ING THREE YEARS OF THE TIME ASSESSMENT, AND ONLY UPON A DETERMINATION BY

   21  THE  BOARD OF PAROLE MADE IN ACCORDANCE WITH THE PROCEDURES SET FORTH IN

   22  THIS SECTION. EVEN IF THE HEARING OFFICER HAS IMPOSED A TIME  ASSESSMENT

   23  OF  A CERTAIN NUMBER OF YEARS OF THREE YEARS OR MORE, THE VIOLATOR SHALL

   24  NOT BE RELEASED AT OR BEFORE THE  EXPIRATION  OF  THAT  TIME  ASSESSMENT

   25  UNLESS  THE  BOARD  AUTHORIZES  SUCH RELEASE, THE PERIOD OF POST-RELEASE

   26  SUPERVISION EXPIRES, OR RELEASE IS OTHERWISE AUTHORIZED  BY  LAW.  IF  A

   27  TIME ASSESSMENT OF LESS THAN THREE YEARS WAS IMPOSED UPON SUCH A DEFEND-

   28  ANT,  THE  DEFENDANT  SHALL BE RELEASED UPON THE EXPIRATION OF SUCH TIME

   29  ASSESSMENT, UNLESS HE OR SHE  IS  SUBJECT  TO  FURTHER  IMPRISONMENT  OR

   30  CONFINEMENT UNDER ANY OTHER LAW.

   31    S 43-a. Subparagraph (ii) of paragraph (a) of subdivision 3 of section

   32  259-i of the executive law, as amended by section 1 of part J of chapter

   33  56 of the laws of 2004, is amended to read as follows:

   34    (ii)  Whenever  a  presumptively  released,  paroled  or conditionally

   35  released person or a person under post-release supervision or a prisoner

   36  received under the uniform act for out-of-state parolee supervision has,

   37  pursuant to  this  paragraph,  OR  WHENEVER  A  PERSON  CONFINED  DURING

   38  PROCEEDINGS  PURSUANT  TO ARTICLE TEN OF THE MENTAL HYGIENE LAW HAS been

   39  placed in any county jail or penitentiary, or a city prison operated  by

   40  a  city  having a population of one million or more inhabitants, for any

   41  period that such person is not detained pursuant to commitment based  on

   42  an  indictment, an information, a simplified information, a prosecutor`s

   43  information, a misdemeanor complaint or a felony  complaint,  an  arrest

   44  warrant  or a bench warrant, or any order by a court of competent juris-

   45  diction, the state shall pay to the city or county operating such facil-

   46  ity the actual per day per capita cost as certified to the state commis-

   47  sioner of correctional services by the appropriate  local  official  for

   48  the  care  of such person and as approved by the director of the budget.

   49  The reimbursement rate shall not, however, exceed thirty dollars per day

   50  per capita and forty dollars per day per capita on and after  the  first

   51  day of April, nineteen hundred eighty-eight.

   52    S  44.  Section  259-j of the executive law is amended by adding a new

   53  subdivision 6 to read as follows:

   54    6.  NOTWITHSTANDING ANY OTHER PROVISION OF THIS SECTION TO THE CONTRA-

   55  RY, WHERE A TERM OF POST-RELEASE SUPERVISION IN EXCESS OF FIVE YEARS HAS

   56  BEEN IMPOSED ON A PERSON CONVICTED OF A CRIME  DEFINED  IN  ARTICLE  ONE
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    1  HUNDRED  THIRTY OF THE PENAL LAW, INCLUDING A SEXUALLY MOTIVATED FELONY,

    2  THE DIVISION OF PAROLE MAY GRANT A DISCHARGE  FROM  POST-RELEASE  SUPER-

    3  VISION  PRIOR  TO  THE  EXPIRATION  OF  THE MAXIMUM TERM OF POST-RELEASE

    4  SUPERVISION.   SUCH A DISCHARGE MAY BE GRANTED ONLY AFTER THE PERSON HAS

    5  SERVED AT LEAST FIVE YEARS OF POST-RELEASE SUPERVISION, AND  ONLY  TO  A

    6  PERSON  WHO  HAS BEEN ON UNREVOKED POST-RELEASE SUPERVISION FOR AT LEAST

    7  THREE CONSECUTIVE YEARS.  NO SUCH DISCHARGE SHALL BE GRANTED UNLESS  THE

    8  DIVISION  OF PAROLE: (A) CONSULTS WITH ANY LICENSED PSYCHOLOGIST, QUALI-

    9  FIED PSYCHIATRIST, OR OTHER MENTAL HEALTH PROFESSIONAL WHO IS  PROVIDING

   10  CARE  OR  TREATMENT  TO  THE SUPERVISEE; (B) DETERMINES THAT A DISCHARGE

   11  FROM POST-RELEASE SUPERVISION IS IN THE BEST INTERESTS OF  SOCIETY;  AND

   12  (C)  IS  SATISFIED  THAT  THE  SUPERVISEE, OTHERWISE FINANCIALLY ABLE TO

   13  COMPLY WITH AN ORDER OF RESTITUTION AND THE  PAYMENT  OF  ANY  MANDATORY

   14  SURCHARGE, SEX OFFENDER REGISTRATION FEE, OR DNA DATA BANK FEE PREVIOUS-

   15  LY  IMPOSED  BY A COURT OF COMPETENT JURISDICTION, HAS MADE A GOOD FAITH

   16  EFFORT TO COMPLY THEREWITH.  BEFORE MAKING A DETERMINATION TO  DISCHARGE

   17  A  PERSON  FROM  A  PERIOD  OF POST-RELEASE SUPERVISION, THE DIVISION OF

   18  PAROLE MAY REQUEST THAT THE COMMISSIONER OF THE OFFICE OF MENTAL  HEALTH

   19  ARRANGE  A PSYCHIATRIC EVALUATION OF THE SUPERVISEE. A DISCHARGE GRANTED

   20  UNDER THIS SECTION SHALL CONSTITUTE A TERMINATION OF THE  SENTENCE  WITH

   21  RESPECT TO WHICH IT WAS GRANTED.

   22    S  45.  Section  259-j of the executive law is amended by adding a new

   23  subdivision 3 to read as follows:

   24    3.  NOTWITHSTANDING ANY OTHER PROVISION OF THIS SECTION TO THE CONTRA-

   25  RY, WHERE A TERM OF POST-RELEASE SUPERVISION IN EXCESS OF FIVE YEARS HAS

   26  BEEN IMPOSED ON A PERSON CONVICTED OF A CRIME  DEFINED  IN  ARTICLE  ONE

   27  HUNDRED  THIRTY OF THE PENAL LAW, INCLUDING A SEXUALLY MOTIVATED FELONY,

   28  THE DIVISION OF PAROLE MAY GRANT A DISCHARGE  FROM  POST-RELEASE  SUPER-

   29  VISION  PRIOR  TO  THE  EXPIRATION  OF  THE MAXIMUM TERM OF POST-RELEASE

   30  SUPERVISION.  SUCH A DISCHARGE MAY BE GRANTED ONLY AFTER THE PERSON  HAS

   31  SERVED  AT  LEAST  FIVE YEARS OF POST-RELEASE SUPERVISION, AND ONLY TO A

   32  PERSON WHO HAS BEEN ON UNREVOKED POST-RELEASE SUPERVISION FOR  AT  LEAST

   33  THREE  CONSECUTIVE  YEARS. NO SUCH DISCHARGE SHALL BE GRANTED UNLESS THE

   34  DIVISION OF PAROLE: (A) CONSULTS WITH ANY LICENSED PSYCHOLOGIST,  QUALI-

   35  FIED  PSYCHIATRIST, OR OTHER MENTAL HEALTH PROFESSIONAL WHO IS PROVIDING

   36  CARE OR TREATMENT TO THE SUPERVISEE; (B)  DETERMINES  THAT  A  DISCHARGE

   37  FROM  POST-RELEASE  SUPERVISION IS IN THE BEST INTERESTS OF SOCIETY; AND

   38  (C) IS SATISFIED THAT THE  SUPERVISEE,  OTHERWISE  FINANCIALLY  ABLE  TO

   39  COMPLY  WITH  AN  ORDER  OF RESTITUTION AND THE PAYMENT OF ANY MANDATORY

   40  SURCHARGE, SEX OFFENDER REGISTRATION FEE, OR DNA DATA BANK FEE PREVIOUS-

   41  LY IMPOSED BY A COURT OF COMPETENT JURISDICTION, HAS MADE A  GOOD  FAITH

   42  EFFORT  TO COMPLY THEREWITH.  BEFORE MAKING A DETERMINATION TO DISCHARGE

   43  A PERSON FROM A PERIOD OF  POST-RELEASE  SUPERVISION,  THE  DIVISION  OF

   44  PAROLE  MAY REQUEST THAT THE COMMISSIONER OF THE OFFICE OF MENTAL HEALTH

   45  ARRANGE A PSYCHIATRIC EVALUATION OF THE SUPERVISEE. A DISCHARGE  GRANTED

   46  UNDER  THIS  SECTION SHALL CONSTITUTE A TERMINATION OF THE SENTENCE WITH

   47  RESPECT TO WHICH IT WAS GRANTED.

   48    S 46. Subdivision 42 of section 1.20 of the criminal procedure law, as

   49  amended by chapter 264 of the laws  of  2003,  is  amended  to  read  as

   50  follows:

   51    42.  "Juvenile offender" means (1) a person, thirteen years old who is

   52  criminally responsible for acts constituting murder in the second degree

   53  as defined in subdivisions one and two of section 125.25  of  the  penal

   54  law,  OR  SUCH  CONDUCT AS A SEXUALLY MOTIVATED FELONY, WHERE AUTHORIZED

   55  PURSUANT TO SECTION 130.91 OF THE PENAL LAW; and (2) a  person  fourteen

   56  or fifteen years old who is criminally responsible for acts constituting
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    1  the crimes defined in subdivisions one and two of section 125.25 (murder

    2  in  the second degree) and in subdivision three of such section provided

    3  that the underlying crime for the murder charge is one  for  which  such

    4  person  is  criminally  responsible;  section  135.25 (kidnapping in the

    5  first degree); 150.20 (arson in the first degree); subdivisions one  and

    6  two of section 120.10 (assault in the first degree); 125.20 (manslaught-

    7  er  in  the  first  degree);  subdivisions one and two of section 130.35

    8  (rape in the first degree); subdivisions one and two of  section  130.50

    9  (criminal  sexual  act  in  the first degree); 130.70 (aggravated sexual

   10  abuse in the first degree);  140.30  (burglary  in  the  first  degree);

   11  subdivision  one  of  section  140.25  (burglary  in the second degree);

   12  150.15 (arson in the  second  degree);  160.15  (robbery  in  the  first

   13  degree);  subdivision  two  of  section  160.10  (robbery  in the second

   14  degree) of the penal law; {subdivision four of  section  265.02  of  the

   15  penal  law,  where  such firearm is possessed on school grounds, as that

   16  phrase is defined in subdivision fourteen of section 220.00 of the penal

   17  law;} or section 265.03 of the penal law, where such machine gun or such

   18  firearm is possessed on school grounds, as that  phrase  is  defined  in

   19  subdivision  fourteen  of section 220.00 of the penal law; or defined in

   20  the penal law as an attempt to commit murder in  the  second  degree  or

   21  kidnapping  in the first degree, OR SUCH CONDUCT AS A SEXUALLY MOTIVATED

   22  FELONY, WHERE AUTHORIZED PURSUANT TO SECTION 130.91 OF THE PENAL LAW.

   23    S 47. Subdivision 18 of section 10.00 of the penal law, as amended  by

   24  chapter  435  of  the laws of 1998 and paragraph 2 as amended by chapter

   25  264 of the laws of 2003, is amended to read as follows:

   26    18. "Juvenile offender" means (1) a person thirteen years old  who  is

   27  criminally responsible for acts constituting murder in the second degree

   28  as defined in subdivisions one and two of section 125.25 of this chapter

   29  OR  SUCH CONDUCT AS A SEXUALLY MOTIVATED FELONY, WHERE AUTHORIZED PURSU-

   30  ANT TO SECTION 130.91 OF THE PENAL LAW; and

   31    (2) a person fourteen or fifteen years old who is criminally responsi-

   32  ble for acts constituting the crimes defined in subdivisions one and two

   33  of section 125.25 (murder in the second degree) and in subdivision three

   34  of such section provided that the underlying crime for the murder charge

   35  is one for which such person is criminally responsible;  section  135.25

   36  (kidnapping  in  the  first degree); 150.20 (arson in the first degree);

   37  subdivisions one and  two  of  section  120.10  (assault  in  the  first

   38  degree); 125.20 (manslaughter in the first degree); subdivisions one and

   39  two  of  section 130.35 (rape in the first degree); subdivisions one and

   40  two of section 130.50 (criminal sexual act in the first degree);  130.70

   41  (aggravated  sexual  abuse in the first degree); 140.30 (burglary in the

   42  first degree); subdivision one of section 140.25 (burglary in the second

   43  degree); 150.15 (arson in the second degree);  160.15  (robbery  in  the

   44  first  degree); subdivision two of section 160.10 (robbery in the second

   45  degree) of this chapter; {subdivision four of  section  265.02  of  this

   46  chapter,  where  such  firearm  is  possessed on school grounds, as that

   47  phrase is defined in subdivision fourteen  of  section  220.00  of  this

   48  chapter;}  or  section 265.03 of this chapter, where such machine gun or

   49  such firearm is possessed on school grounds, as that phrase  is  defined

   50  in subdivision fourteen of section 220.00 of this chapter; or defined in

   51  this  chapter  as  an  attempt  to commit murder in the second degree or

   52  kidnapping in the first degree, OR SUCH CONDUCT AS A SEXUALLY  MOTIVATED

   53  FELONY, WHERE AUTHORIZED PURSUANT TO SECTION 130.91 OF THE PENAL LAW.

   54    S  48.  Subdivision 2 of section 30.00 of the penal law, as amended by

   55  chapter 264 of the laws of 2003, is amended to read as follows:
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    1    2. A person thirteen, fourteen or fifteen years of age  is  criminally

    2  responsible for acts constituting murder in the second degree as defined

    3  in  subdivisions  one and two of section 125.25 and in subdivision three

    4  of such section provided that the underlying crime for the murder charge

    5  is  one  for  which  such  person  is criminally responsible OR FOR SUCH

    6  CONDUCT AS A SEXUALLY MOTIVATED FELONY,  WHERE  AUTHORIZED  PURSUANT  TO

    7  SECTION  130.91 OF THE PENAL LAW; and a person fourteen or fifteen years

    8  of age is  criminally  responsible  for  acts  constituting  the  crimes

    9  defined  in  section  135.25  (kidnapping  in  the first degree); 150.20

   10  (arson in the first degree); subdivisions one and two of section  120.10

   11  (assault  in  the  first  degree);  125.20  (manslaughter  in  the first

   12  degree); subdivisions one and two of section 130.35 (rape in  the  first

   13  degree); subdivisions one and two of section 130.50 (criminal sexual act

   14  in  the  first  degree);  130.70  (aggravated  sexual abuse in the first

   15  degree); 140.30 (burglary in  the  first  degree);  subdivision  one  of

   16  section  140.25  (burglary  in  the second degree); 150.15 (arson in the

   17  second degree); 160.15 (robbery in the first degree); subdivision two of

   18  section 160.10 (robbery in the second degree) of this chapter; {subdivi-

   19  sion four of section 265.02 of  this  chapter,  where  such  firearm  is

   20  possessed  on  school  grounds, as that phrase is defined in subdivision

   21  fourteen of section 220.00 of this chapter;} or section 265.03  of  this

   22  chapter,  where  such machine gun or such firearm is possessed on school

   23  grounds, as that phrase is defined in subdivision  fourteen  of  section

   24  220.00  of  this  chapter;  or  defined in this chapter as an attempt to

   25  commit murder in the second degree or kidnapping in the first degree, OR

   26  FOR SUCH CONDUCT AS A SEXUALLY MOTIVATED FELONY, WHERE AUTHORIZED PURSU-

   27  ANT TO SECTION 130.91 OF THE PENAL LAW.

   28    S 49. Subdivision (b) of section 117  of  the  family  court  act,  as

   29  amended  by  chapter  920  of the laws of 1982, the opening paragraph as

   30  amended by chapter 435 of the laws of 1998 and clause (ii) of the  open-

   31  ing  paragraph as amended by chapter 264 of the laws of 2003, is amended

   32  to read as follows:

   33    (b) For every juvenile  delinquency  proceeding  under  article  three

   34  involving  an  allegation of an act committed by a person which, if done

   35  by an adult, would be a crime (i) defined in sections 125.27 (murder  in

   36  the first degree); 125.25 (murder in the second degree); 135.25 (kidnap-

   37  ping  in the first degree); or 150.20 (arson in the first degree) of the

   38  penal law committed by a person thirteen, fourteen or fifteen  years  of

   39  age;  OR  SUCH  CONDUCT  COMMITTED AS A SEXUALLY MOTIVATED FELONY, WHERE

   40  AUTHORIZED PURSUANT TO SECTION 130.91 OF THE PENAL LAW; (ii) defined  in

   41  sections  120.10  (assault in the first degree); 125.20 (manslaughter in

   42  the first degree); 130.35 (rape in the first degree); 130.50 (  criminal

   43  sexual  act  in  the  first  degree);  135.20  (kidnapping in the second

   44  degree), but only where the abduction involved the use or threat of  use

   45  of deadly physical force; 150.15 (arson in the second degree); or 160.15

   46  (robbery  in  the  first  degree) of the penal law committed by a person

   47  thirteen, fourteen or fifteen years of age; OR SUCH CONDUCT COMMITTED AS

   48  A SEXUALLY MOTIVATED FELONY, WHERE AUTHORIZED PURSUANT TO SECTION 130.91

   49  OF THE PENAL LAW; (iii) defined in the penal law as an attempt to commit

   50  murder in the first or second degree or kidnapping in the  first  degree

   51  committed  by  a  person  thirteen, fourteen or fifteen years of age; OR

   52  SUCH CONDUCT COMMITTED AS A SEXUALLY MOTIVATED FELONY, WHERE  AUTHORIZED

   53  PURSUANT  TO  SECTION  130.91  OF THE PENAL LAW; (iv) defined in section

   54  140.30 (burglary in the first degree); subdivision one of section 140.25

   55  (burglary in the second  degree);  subdivision  two  of  section  160.10

   56  (robbery  in  the  second degree) of the penal law; {subdivision four of
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    1  section 265.02 of the penal law, where  such  firearm  is  possessed  on

    2  school  grounds,  as  that  phrase is defined in subdivision fourteen of

    3  section 220.00 of the penal law;} or section 265.03 of  the  penal  law,

    4  where  such  machine gun or such firearm is possessed on school grounds,

    5  as that phrase is defined in subdivision fourteen of section  220.00  of

    6  the penal law committed by a person fourteen or fifteen years of age; OR

    7  SUCH  CONDUCT COMMITTED AS A SEXUALLY MOTIVATED FELONY, WHERE AUTHORIZED

    8  PURSUANT TO SECTION 130.91 OF THE PENAL  LAW;  (v)  defined  in  section

    9  120.05  (assault  in the second degree) or 160.10 (robbery in the second

   10  degree) of the penal law committed by a person fourteen or fifteen years

   11  of age but only where there has been a prior finding  by  a  court  that

   12  such  person  has  previously committed an act which, if committed by an

   13  adult, would be the crime of assault in the second  degree,  robbery  in

   14  the  second degree or any designated felony act specified in clause (i),

   15  (ii) or (iii) of this subdivision regardless of the age of  such  person

   16  at  the  time  of  the commission of the prior act; or (vi) other than a

   17  misdemeanor, committed by a person at least seven but less than  sixteen

   18  years  of  age,  but only where there has been two prior findings by the

   19  court that such person has committed a prior act which, if committed  by

   20  an adult would be a felony:

   21    (i) There is hereby established in the family court in the city of New

   22  York at least one "designated felony act part." Such part or parts shall

   23  be held separate from all other proceedings of the court, and shall have

   24  jurisdiction over all proceedings involving such an allegation. All such

   25  proceedings  shall  be originated in or be transferred to this part from

   26  other parts as they are made known to the court.

   27    (ii) Outside the city of New York, all proceedings involving  such  an

   28  allegation  shall  have a hearing preference over every other proceeding

   29  in the court, except proceedings under article ten.

   30    S 50. Subdivision 8 of section 301.2  of  the  family  court  act,  as

   31  amended by chapter 435 of the laws of 1998, paragraph (ii) as amended by

   32  chapter 264 of the laws of 2003, is amended to read as follows:

   33    8.  "Designated  felony  act" means an act which, if done by an adult,

   34  would be a crime: (i) defined in sections 125.27 (murder  in  the  first

   35  degree); 125.25 (murder in the second degree); 135.25 (kidnapping in the

   36  first  degree);  or  150.20 (arson in the first degree) of the penal law

   37  committed by a person thirteen, fourteen or fifteen  years  of  age;  OR

   38  SUCH  CONDUCT COMMITTED AS A SEXUALLY MOTIVATED FELONY, WHERE AUTHORIZED

   39  PURSUANT TO SECTION 130.91 OF THE PENAL LAW; (ii)  defined  in  sections

   40  120.10  (assault in the first degree); 125.20 (manslaughter in the first

   41  degree); 130.35 (rape in the first degree); 130.50 (criminal sexual  act

   42  in  the  first  degree);  130.70  (aggravated  sexual abuse in the first

   43  degree); 135.20 (kidnapping in the second degree)  but  only  where  the

   44  abduction  involved  the  use or threat of use of deadly physical force;

   45  150.15 (arson in the second degree) or  160.15  (robbery  in  the  first

   46  degree)  of  the  penal  law committed by a person thirteen, fourteen or

   47  fifteen years of age; OR SUCH CONDUCT COMMITTED AS A SEXUALLY  MOTIVATED

   48  FELONY,  WHERE  AUTHORIZED  PURSUANT TO SECTION 130.91 OF THE PENAL LAW;

   49  (iii) defined in the penal law as an attempt to  commit  murder  in  the

   50  first  or second degree or kidnapping in the first degree committed by a

   51  person thirteen, fourteen or fifteen  years  of  age;  OR  SUCH  CONDUCT

   52  COMMITTED  AS  A SEXUALLY MOTIVATED FELONY, WHERE AUTHORIZED PURSUANT TO

   53  SECTION 130.91  OF  THE  PENAL  LAW;  (iv)  defined  in  section  140.30

   54  (burglary  in  the  first  degree);  subdivision  one  of section 140.25

   55  (burglary in the second  degree);  subdivision  two  of  section  160.10

   56  (robbery  in  the  second degree) of the penal law; {subdivision four of
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    1  section 265.02 of the penal law, where  such  firearm  is  possessed  on

    2  school  grounds,  as  that  phrase is defined in subdivision fourteen of

    3  section 220.00 of the penal law;} or section 265.03 of  the  penal  law,

    4  where  such  machine gun or such firearm is possessed on school grounds,

    5  as that phrase is defined in subdivision fourteen of section  220.00  of

    6  the penal law committed by a person fourteen or fifteen years of age; OR

    7  SUCH  CONDUCT COMMITTED AS A SEXUALLY MOTIVATED FELONY, WHERE AUTHORIZED

    8  PURSUANT TO SECTION 130.91 OF THE PENAL  LAW;  (v)  defined  in  section

    9  120.05  (assault  in the second degree) or 160.10 (robbery in the second

   10  degree) of the penal law committed by a person fourteen or fifteen years

   11  of age but only where there has been a prior finding  by  a  court  that

   12  such  person  has  previously committed an act which, if committed by an

   13  adult, would be the crime of assault in the second  degree,  robbery  in

   14  the  second  degree  or any designated felony act specified in paragraph

   15  (i), (ii), or (iii) of this subdivision regardless of the  age  of  such

   16  person  at  the  time  of the commission of the prior act; or (vi) other

   17  than a misdemeanor committed by a person at least seven  but  less  than

   18  sixteen  years  of age, but only where there has been two prior findings

   19  by the court that such person has committed a prior felony.

   20    S 50-a. The opening paragraph of section 722 of  the  county  law,  as

   21  amended  by  chapter  453  of  the  laws  of 1999, is amended to read as

   22  follows:

   23    The governing body of each county and the governing body of  the  city

   24  in  which a county is wholly contained shall place in operation through-

   25  out the county a plan for providing counsel to persons  charged  with  a

   26  crime  or  who  are  entitled to counsel pursuant to section two hundred

   27  sixty-two or section eleven hundred twenty  of  the  family  court  act,

   28  article  six-C of the correction law {or}, section four hundred seven of

   29  the surrogate`s court procedure act OR ARTICLE TEN OF THE MENTAL HYGIENE

   30  LAW, who are financially unable to obtain counsel. Each plan shall  also

   31  provide  for  investigative,  expert and other services necessary for an

   32  adequate defense. The plan shall conform to one of the following:

   33    S 51. Severability. If any clause,  sentence,  paragraph,  section  or

   34  part  of  this act shall be adjudged by any court of competent jurisdic-

   35  tion to be invalid and after exhaustion of all further judicial  review,

   36  the judgment shall not affect, impair or invalidate the remainder there-

   37  of,  but  shall  be  confined  in its operation to the clause, sentence,

   38  paragraph, section or part of this act directly involved in the  contro-

   39  versy in which the judgment shall have been rendered.

   40    S  52.  This act shall take effect on the thirtieth day after it shall

   41  have become a law; provided, however, that:

   42    (a) the provisions of sections thirteen, twenty-nine, thirty,  thirty-

   43  one,  thirty-two,  thirty-three,  thirty-four,  thirty-five, thirty-six,

   44  thirty-seven, thirty-eight, thirty-nine,  thirty-nine-a,  forty,  forty-

   45  one,  forty-two,  forty-three, forty-four, forty-five, forty-six, forty-

   46  seven, forty-eight, forty-nine and fifty of this act shall only apply to

   47  crimes committed after the effective date of this act;

   48    (b) the amendments to subdivision 1 of section 70.00 of the penal  law

   49  made  by  section thirty-six of this act shall be subject to the expira-

   50  tion and reversion of such subdivision  pursuant  to  subdivision  d  of

   51  section  74 of chapter 3 of the laws of 1995, as amended, when upon such

   52  date the provisions of section  thirty-seven  of  this  act  shall  take

   53  effect;

   54    (c)  the  amendments  to  subdivisions 2 and 3 of section 70.06 of the

   55  penal law made by section thirty-eight of this act shall be  subject  to

   56  the  expiration  and reversion of such subdivisions pursuant to subdivi-
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    1  sion d of section 74 of chapter 3 of the laws of 1995, as amended,  when

    2  upon  such  date the provisions of section thirty-nine of this act shall

    3  take effect;

    4    (d)  the  amendments to subdivision  2-a of section 70.25 of the penal

    5  law made by section forty of this act shall be subject to the expiration

    6  and reversion of such subdivision pursuant to subdivision d  of  section

    7  74 of chapter 3 of the laws of 1995, as amended, when upon such date the

    8  provisions of section forty-one of this act shall take effect; and

    9    (e)  the  amendments  to  section  259-j  of the executive law made by

   10  section forty-four of this act shall not affect the expiration  of  such

   11  section,  and  shall  expire and be deemed repealed therewith, when upon

   12  such date the provisions of section forty-five of this  act  shall  take

   13  effect.

